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diction in general. 


K By HE whole executive Power 
of the Law being in the 
King, all Courts muſt ſome 
GO Way or other derive their 
Juriſdition from the Crown: Yet it is ſaid, 
that the King himſelf could never ſit in 


Of Courts of Criminal Juriſ 


Judgment on any Indictment, becauſe he 
| | is 


Crown-Law: 
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* Of Courts ok criminal 

S. 22 is a Party to the Suit: And though it be 

probable that of old Time, our Kings ſome 

- Times have fate in Perſon in the Courts 

8. 3 of the King's Bench and Chancery, and 
have there determined Cauſes between 

Party and Party ; yet at this Day, by the 

uninterrupted Uſage of many Ages, our 

Kings ſeem to have delegated their whole 

judicial Power to their ſeveral Courts of 

Juſtice, which by the ſame immemorial 

Uſage have gained a known ſtated Juriſ- 

diction, to which our Kings themſelves can- 

not now add or diminiſh : For it is ſaid, 

that the King can neither, authociſe the 

8 4. King's Bench to determine a mere real 

Action between Subject and Subject, nor 

the Common Pleas to inquire of Treaſon 

or Felony. And it is ſaid that the King 

is ſo far reſtrained by the known ancient 

S. 5, 6,8. Forms of judicial Commiſſions, - that he 

cannot grant any new one not warranted 

by ancient Precedents, and therefore it 

hath been holden, that his Grant of a judi- 

S. 5- cial Office for Life, which hath not been 

= anciently ſo granted, is void; and that 

8. 7. Commiſſions. ro ſeiſe the Goods, and im- 

priſon the Bodies of all Perſons notoriouſly 

S. 8 Suſpected of Felonies, without any Indict- 

ment, or other legal Proceſs againſt them, 

and Commiſlions of a new Invention to al- 

? ." fay Weights and Meaſures, are alſo void. 

8.9, Se#. 2. No Judge of any Court of Veſt- 

winſter-Hall, or of Oyer, &c. can act by 

Deputy, as Eccleſiaſtical Jud ges may: But 

regularly where there are diverſe Judges 

S.10. of a Court of Record, the Act of any 
| one is effectual. als <5 9 
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Sect. 3. At Law, all the Patents of the 
Joftices of either Bench, and of the Barons 
of the Exchequer, Sheriffs, Eſcheators, 
Commiſſioners of Oyer, &c. and of the 
Peace, determined by the Demiſe of the 
King: And if the King had died befor: 
Judgment on a Conviction before any ſu 
Commillioners, no Judgment could be gi- 
ven: And a Perſon attainted in the Time 
of a former King could not be execute 
without a new Warrant: 


of a Coroner or Verderor, did never ceaſe 


by the Demiſe of the King. 

Sect. 4. And by 7 & 8 Gul. 3. 27. 1 & An- 
næ 12. No Commiſſion civil or military, of 
Patent, or Grant of any Office, & c. ſhall ceaſe by 
the Demiſe of any King of this Realm, but ſhaf 
continue in Force fix Months after ſuch Demiſe, 
unleſs ſuperſeded by the next Spcceſſor, 8c. and 


no original Writ, Writ of Niſi prius, Commiſ- 


ſion, Proceſs or ee, in or out of any Court 
of Equity, or upon any Office or Inquiſuiop, nat 


any Certiorari, or Habeas Corpus, in any 


Matter criminal or civil, nor any Writ of At- 


tachment, or Proceſs for Contempt, ſhall be de- 
termined, abated, or diſcontinued, by the Demiſg 
of any King of this Realm, &c, | 
Se#. 5. All Courts of criminal Juriſdicti- 
on are Courts of Record, for no Court 


which is not of Record can impoſe a Fine, 
or award a Capias. And becauſe all ſuch 


Courts are of Record, their Proceedings 
cannot be removed into any Superior 


Court but by Writ of Error, or Certiorari: 


Neither can any Averment be taken againſt 
| | Ss; the 


But the Authori- 
ty of a Sheriff choſen by a Corporation; or 


8 15. 


8. 14. 


5.15 


Ok Courts ok criminal, &c; 
the Truth of any Thing recorded in any 


ſuch Courts- 


Seck. 6. All ſuch Courts may injoin Si- 
lence under a Pain, and may impoſe rea- 
ſonable Fines not only on Perſons convict- 
ed before them of Crimes on a formal Pro- 
ſecution, but alſo on all who ſhall be guilty 
of a Comtempt in the Face of. the Court: 
And it is ſaid that all ſuch. Courts, except 
the Court Leet, may alſo impriſon all ſuch 
Offenders; and it is faid that even the 
Steward of a Court-Leet may bind thoſe 
to the Peace by Recogniſance, who ſhall 


make an Affray in his Preſence, ſitting the 


Court, or may commit them, either for 


want of Sureties, or by way of Puniſhment, 


without demanding Sureties from them, 
and may afterwards fine them in Diſcre- 


tion. | 


Seck. 7. No Judge of any fuch Court is 
compellable to give his Opinion before- 
hand concerning a Matter which may af- 
terwards come judicially before him: Nei- 
ther is any ſuch Judge puniſhable for a mere 
Error of Judgment. ws 

Sect. 8. It ſeems agreed, that all ſuch 
Courts may diſcharge a Perſon arreſted in 


the Face of them, by Proceſs from any o- 
ther Court; and it is holden that all ſuch 


Courts may alſo diſcharge the Arreſt of any 


Perſon during his journeying to or from 
. ſuch Courts, or his neceſſary Attendance 
in them. 1 


CHAP. 


Of the Court of the High Stew- 


19 


1 E Office of High Steward of Eng- 
_ land, which no one under the Degree 
of a Peer is capable of, was anciently He- 
redicary, and ſince the Reign of Hemy the 
Fourth, has only been granted pro bac vice, 
either for the Trial of a Peer, or for the 
Determination of the Claims of thoſe who 
hold by grand Serjeanty to do Services at 
the Coronation. Anciently his Duty conſiſt- 
ed in ſuperviſing and regulating next under 
the King the Adminiſtration of. Juſtice, 
and all other Affairs of the Realm, both 
civil and military. But of late Years his 
chief. Buſineſs has been to preſide over the 
Lords in the Trial of a Peer, for which I 
ſhall refer you to 5b. 44- wherein ſuch Tri- 
als are particularly conſidere. 
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Df the Court of King's Bench; 
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Of the Court of. King's Bench. 


H E Juriſdiction, now diſtribu- 
1 ted amongſt the ſeveral Courts 
_ Hall, is ſaid co have been an. 
y lodged in one Court, called the 
King's Court, in which Juſtice was admi-, 
niſtred either by the King in Perſon, or by 
the High Juſticier, who had very great Au- 
thority, and in the King's Abſence beyond 
Sea uſed to. govern the Realm as Vice. 
Roy. And but of this Court the common 
Place and Exchequer feem to have been 
derived before Magna Charta: And the ſu- 
preme Codtt by Degrees obtained rhe 
Name of the Court of King's Bench, which 
has always had a ſupreme, ſuriſdiction in all 
criminal Matters, and is ſtill ſuppoſed to 
have always the King himſelf fitting in 
Perſon in it. 53 Bo 

Se. 2. This Court has a juriſdiction not 
only over all capital Offences, but alſo over 


of th 


all other Miſdemeanors of a publick Na- 


ture, tending either to a Breach of the 
Peace, or to Oppreſſion, or Faction, or 3. 
ny Manner of Miſgovernment : And it is 
not material whether ſuch Offences, being 
manifeftly againſt the publick Good, direct- 
ly injure any particular Perſon or not. 
And no Subject, under the Protection of 


the Law, can ſuffer any Kind of mm 


; — | ; \ 


-Of the Court of King's Bench. 
Injuſtice againſt his Perſon, Liberty, or 
Poſſeſſions, without an adequate Remedy 
from this Court. Neither is it neceſſary in 
2 Proſecution for ſuch Offences in this 
Court, to ſhew a Precedent of the like 
Crime formerly puniſhed here, agreeing in 
all Circumſtances with the preſent; for 
this Court being the cuſſos morum of all the 
Realm, wherever it meets with an Offence 
contrary to the firſt Principles of Juſtice, 
and of dangerous Conſequenee if not re- 
ſtrained, will adapt a proper Puniſhment 
to it. And generally it has a diſcretionary 
Power of inflicting ſuch Fine and Im- 
priſonment, and even infamous Puniſh- 
ment on Offenders, as the Nature of the 
Crime, conſidered in all its Circumſtances 
ſhall require; and it may make Uſe of a- 
ny Priſon which ſhall ſeem moſt proper; 
and it is ſaid that no other Court can re- 
move or bail Perſons condemned to Impri- 
ſonment by this Court. „ | 

Sect. 3. If an Indictment be removed hi- 
ther by Certiorari, the Court may proceed 
upon it, whether the Court below be de- 
termined or {till in eſſe, and whether the 
Proceedings be grounded on the Common 
Law, or on a Statute making a new Law 
concerning an old Offence, or, as ſome 
lay, on # Statute creating a new Offence, 
and erecting a new Juriſdiction for its Pu- 
niſhment, and preſcribing a certain Method 


of Proceeding. And where à Statute ap- 


points that all Crimes of a certain Deno- 


mination ſhall be tried before certain 


Judges, it excludes not the Juriſdiction of 
f n this 


ON 
S. 4 
S. 5. N | 
1 
ki 
15 
1 
| 
1 
10 
S. 6. 


3 Dt the Court of King's Bench: 


this Court, without expreſs negative 


§. 7 


8.9 


# 


Words. | 8 

Sect. 4. A Record regularly removed into 
the King's Bench from. an inferior Court, 
cannot be remanded after the Term in 


which it came in, except in ſome few 


ſpecial' Caſes; yet if the Juſtices perceive 
any Practice in endeayouring to remove 
ſuch Record, or that it is intended for De- 
lay, &c. they may in Diſcretion refuſe to 
receive it, and remand it back before it is 
filed: And by the Conſtruction of the Sta- 
tutes which give a Trial by Ns prius, 
the King's Bench may grant ſuch a Trial 


in Caſes .of Treafon or Felony, as well as 


in common Caſes, becauſe, for ſuch Trial, 
not the Record is ſent down, but only a 
Tranſcript. "ar, 

Sect. 5. And it is enacted by 6 H. 8,6. 
That the King's Bench have 75 Authority by 
Diſcretion to remand, as well the Bodies of all 
Felons, (which Words include not Traitors,) 
removed thither as their Indiftments, into the 
Countries where the Felonies were done ; and to 


command all Tuſtices of Gaol- Deli very, Fuſtices 


F Peace, and all other Fuſtices, 0 proceed 


thereon, after the Courſe of the Common Law, 
a the ſaid Fuſtices might have done, if the ſaid 


' Inditments and Priſoners had not been brought 


into the ſaid wy. Bench. Ws 
Sect. 6. The King's Bench, being the 


higheſt Court of Common Law, hath not 
only Power to reverſe erroneous Judgments 
given by inferior Courts, but alſo to pu- 
nini all inferior Magiſtrates, and all Of- 

ficers of Juſtice, for wilful and corrupt A- 
buſes of their Authority, againſt the obvi- 


UL 


h. 


LU 


| ©f the court of King's Bench. 


ous Principles of natural Juſtice, but not for 


mere Miſtakes. 


Sect. 7. This being the Supreme Court of 
Oyer and Terminer, Gaol - Delivery, and 


Ejre, ſuſpends the Power, and avoids the 


Proceedings of all other Courts of this Kind 
in the County wherein it ſits, during its Sit- 
ting there, if the Juſtices of ſuch Courts 
have Notice of its Sitting, and even with- 
out ſuch Notice as ſome ſay; but it is 
ſaid that ſuch Juſtices may proceed on In- 


-ditments taken in a foreign County, and 


removed before them ; becauſe the King's 
Bench hath nothing to do with ſuch Indi&- 
ments, unleſs they be removed into it. And 
it ſeems queſtionable whether ſuch Juſti- 
ces may not alſo proceed on Indictments 
taken before them of Offences in the ſame 
County before the Term. But it is cer- 


tainly ſafe for ſuch Juſtices, proceeding 


on any ſuch Indictment, to have a ſpecial 


Commiſſion for the Purpoſe, bearing Tee 


in the Term. | 


Seck. 8. All Proceſs on Writs of Appeal, 


and all Proceſs on Inditments removed 


hither by Certiorari from a foreign County, 
ought to be returnable coram nobis ubicunque, 


but all Proceſs on Bills of Appeal againſt 
one in cuſtodia Mareſchalli, and as ſome ſay, all 
Proceſs on Indictments commenced in the 
King's Bench ought ro be returnable coram 
nobis apud IP. (viz. the Place where the 
Court fits.) And where the Court pro- 
ceeds on an Offence committed in the 
County: wherein it ſits, the Praceſs may 
be returnable immediately; but where it 
proceeds on an Offence removed by Certi « 
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Sect. 15 HE Office of High Conſtable 
3 was anciently hereditary, and 
has been granted to no one ſince the Reign 
of Henry the Eighth, but only pro hac vice. 
And it is Certain in general, that he was an 
Officer of very high Authority both in 


Peace and War, but as to what Particulars his 


Office conſiſted, we have at preſent but ve- 
ry few Footſteps to direct us. 
SeF. 2. Neither is it eaſy at this Day to 
give an exact Account of the Office of- the 
Lord Marſhal in old Times, who was 
ſometimes called the Maſter Marſhal, ſome- 
times the King's Marſhal, the Marſhal of 
England, or the Earl Marſhal, and had cer- 


tainly a very high Authority both in War 


and Peace, and his principal Office in War 
was to regulate the Incampments, and to 


alſign the Troops their reſpective Poſts in 


the Day of Battle ; and in Peace to provide 


for the Security of the King in his Palace, 


ro diſtribute the Lodgings there, and to 
preſerve Peace, and Order in the Houſhold, I 
and to be aſſiſtant to the Conſtable in de- 
termining Cauſes, and to execute the Fo 
2 | ers 


Conffable and Marchal. 
ders of the Court of the Conſtable where- 
in he alſo ſat as Judge, and of the Court of 
the High Steward. © © | 
Seck. z. It is recited by 8 R. 2, F. that 
divers Pleas belonging to the Common Law, and 
which by the Common Law ought to be diſ- 
cuſſed, lad been then of late drawn before the 
Conftable and Marſhal of 
great Damage of the People; and thereupon it 


thenceforth holden by any Means before the ſaid 
Conſtable and Marſhal, but that the Court of the 
ſame Conſtable and Marſhal ſhall ba ve that which 


Law ſhall be uſed as accuſtomed, &c. 

Seck. 4. And it is recited by 13 R. 2, 2. 
That the Commons made prievous Complaints, 
that the Court of the Cantal. and Marſhal day- 
ly incroached Contracts and Treſpaſſes, and many 
other Aftions at the Common Law; and there- 
upon it is declared, that to the Conſtable it 
pertaineth to have Cogniſance of Contracts touch- 
ing Deeds of Arms and of War out of the 


within the Realm, which cannot be determined 
nor diſcuſſed by the Common Law, with other 
Uſages to the ſame Matters pertaining, which other 
Conſtables before have reaſonably uſed. Joining 
to the ſame that every Plaintiff ſhall declare 
plainly bis Matter in his Petition, before that 
any Man be ſent to anſwer thereto. And if any 
will complain that any Plea is commenced befor 
the Conſtable and 22 that might be iried 
by the Common Law, he ſhall bave a Privy Seal 
to the ſaid ConFlable and Marſhal to ſurceaſe, 
till it be Hſcuſſed by the King's Counſel, if the 
Matter of Right pertain to that Court, 8c. f | 
| Sed. F. 


England, to the 
is ordained that no ſuch Pleas Hef be from 
E 


belongs to the ſame Court, and that the Commom 


Realm, and alſo of Things that touch War © 
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liament. | 


Pk the Court ot the 
Sect. 5, It is farther enacted by 1 H. 4, 


14, That all Appeals of Things done within the 


Realm, ſhall be tried and determined by the good 
Laws of the Realm: And that all Appeals of 
Things done out of the Realm, (hall be tried and 
determined before the Conflable and Marſhal, 
And that no Appeal be made or purſued in Par- 

Sect. 6, It ſeems from theſe Statutes that 
prima facie this Court hath nothing to do 
wich mere civil Matters, and no. way re- 
lating to War, as bare ſcandalous Words, 


reflecting on the Honour or Gentility of 


Families ; but conſtant Nie apa the 
general Opinion of Lawyers, having al- 


* 


lowed it Conuſance of Diſputes concerning 


Precedency, and Points of Honour, and 


Satisfaction therein, and the Statute having 


no negative Words, I ſhall not take upon 
me to determine how far it may have a 


Juriſdiction in ſuch Matters. But though 


the Marſhalling publick Funerals belong to 
the Heralds, who are the Attendants of 
this Court, and no other Perſons without 


their Licence, can lawfully intermeddle in 


it; yet it ſeems to be ſettled that this 


Court cannot punifh thoſe who ſhall be 
- guilty of ſuch an Incroachment, becauſe 
it is a proper Ground for an Action on the 


Caſe, and by the Statutes above recited, 
this Court has nothing to do with Matters 
which may be determined by. the Com- 
mon Law. g 1 


Seck. 7. It hath been ſtrongly argued Þ 
from the N Tenour of the ſaid Statutes, 
ir ancient Law Books and Records, 

all of which ſeem to mention the Conſtable 
ny Hs oe” ak aa 8 


and of ou 
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Coiiftable and Marchal. 
23 the principal Judge of this Court, that 
it cannot be holden before the Lord Mar. 


ſhal only without a Conſtable, but conſtant 


Practice, and the general Opinion of 
Lawyers ſeem in a great Meaſure to have 
eſtabliſhed the contrary Opinion, Yet ic 
is plain that Appeals. of capital Matters 
cannot be brought before the Marſhal 
alone, becauſe 1 H. 4. which ſhews how 
ſuch Appeals ſhall be brought, is expreſs 


that they ſhall be tried and determined be- 


fore the Conſtable and Marſhal of England 
for the Time being. | 


$:3. S ilt hath been adjudged that neither 


the 26 H. 8. 13. nor 35 H. 8. 2. nor 53 & 6. 
E. 6. 11. which enact that Treaſons done out 


f the Realm ſhall be inquired and determined 


y the King's Bench, &c. in like manner to all 
Intents, as if they had been done in the ſame 
Shire wherein they ſhall be inquire of, &c. nor 
I & 2 Ph. & Ma. 10. which enacts that all 


Trials for any Treaſon ſhall be had and uſed only 
according to the due Order of the Common Law, 


take away the Juriſdiction of this Court in 
Relation to Appeals of Treaſon done be- 
yond Sea ; for the ſaid Statutes of H. 8. and 
E. 6. being wholly in the Affirmative, ſhall 
not by general Words, intended chiefly 
to ſupply a Defe& of the Common Law, be 
conſtrued to take away the Authority of 
an ancient Court confirmed by Parliament, 
and the Statute of 1 & 2 Pb. & Ma. has 
no Relation to Trials not within the Co- 
nuſance of the Common Law, but ſeems 
ſatisfied by aboliſhing all Innovations in 


Trials at Common Law, the ancient Courſe 


of 


13 
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8. 12. 


. 13. 


of which it was its chief Import to re- 


ſtore. 
Siect. 9. This Court is to be governed by 
its own Ulages, as far as they go, and in 
other Caſes by the Civil Law ; but ſince it 
is no Court of Common Law, no Con- 


demnation in it cauſes any Forfeiture of 


Lands, or Corruption of Blood; neither 
can an Error in it be remedied by Writ of 
Error, bur only by * to the King; 
yet the Judges of the Common Law 


take Notice of its Juriſdiction, and give 


Credit to a Certificate of its Judges. 

Seft. 19. Quære if the King can proceed 
againſt a Man in this Court by Indictment, 
« by Information by the Attorney Gene- 
mL; | 5 

Sect. 11. It hath been adjudged that this 
Court being holden before the Lord Mar- 
ſhal only, may be prohibited by the Courts 
of Common Law, if it exceed its Juriſdicti- 
on; and it hath been ſtrongly holden that 
the Court of the Conſtable and Marſhal in 
ſuch Caſe may alſo be prohibited. 

Sect. 12. It hath been holden, that this 


Court may be holden before Commiſſion- 


ers during the Lunacy of an Earl Marſhal. 


CHAP. f 


ot the Court of the Aultices 15 


* _ ul D 


H A r. Yo. 
07 the Court of the fuſtices of 


Oyer and Termuner. 


. Y I 


Oncerning Courts of Oyer and Terminer, 
and Gaol- Delivery, I ſhall premiſ- 
ſome Things in general, as 1. WP 
Sect. 1. Firſt, That by 27 H. 8. 24. No S. 1. 
Perſon whatſoever, ſhall have any Authority to Fuſtices of 
make any Fuſtices of Eyre, Aſſiſe, Peace or 2 
Gaol Delivery, but all ſuch Officers and Mini- ,, _ by 
ers, ſball be made by Letters Patent under the ,, 2 
King's great Seal, in the Name and by the made. 
Authority of the King's Highneſs, in all Shires, 
Counties Palatine, and Wales, &c. any Grants, 
Uſages, - Allowance, or A& of Parliament to the 
contrary notwithftanding. F 
Secl. 2. It is laid down as a general Rule in 3, 2: 
ſome Books, that tho? ſuch a Juſtice he may Infru- 
be diſcharged by Writ under the great Seal, ments 
yer he cannot be made a Juſtice by ſuch vide in- 
| Wrig, but only by Commiſſion. Let it 8 
ſeems probable that nothing more is meant ; 
by theſe Books, if ſtrictly examined, than 
that ſuch Juſtices muſt derive their Authoricy 
from Inſtruments of a known, ſtated and 
allowed Form, warranted by ancient Pre- 
cedents, and it ſeems only a Diſpute of 
Words, whether ſuch Inſtruments are to be 
called Words or Commiſſions : For ſome of 
the beſt Authors ſometimes call Commiſſi- 
ons of Oyer and Terminer Writs ; and whether 
you 


16 


that ſeveral ways. 


Pe the Court of the 
you call them Writs or Commiſſions, if 
they be of new Form, they are void: 
As where juſtices being appointed to 
hear and determine certain Offences, a 
new Writ, Cc. comes to them, directing 
them- to enquire of others; or where a 
Write, Cc. authoriſes them to inquire of 
Offences, without authoriſing them alſo 
to determine them: Or where a Com- 
miſſion to a Corporation appoints ſome 


of its Members to be Juſtices of Gaol- 
Delivery, together with thoſe whom the 


King ſhall appoint from Time to Time. 

Se&. 3. It is certain that the Power of 
ſuch Juſtices is ſuſpended by the Court 
of King's Bench ſitting in the ſame 
County, as hath been more fully ſhewn. 
Ch. 3. S. 7. But it ſeems that their Ju- 
riſdiction revives of Courſe, when the 
ſaid Court no longer ſits there. Alſo 
their Authority may be ſuſpended by 2 
Writ of Saperſedeas, which is grantable 


on Proof, that their Commiſſion was 
unduly granted, in which Caſe their Power 
may be reſtored by a Writ of Procedendo; 


but a Commiſſion once determined can- 


not be revived, nor can the Juſtices be 


authoriſed a-new without another Cont- 
miſſion. „ | | 

Sect. 4. Such Commiſſions may be de- 
termined either exprefly, by an abſolute 
Repeal from the King, or impliedly, and 
Seck. 5. Firſt, by the Demiſe of the King, 
but this Miſchief is in a great Meaſure ob- 
viated by late Statutes, as hath been more 
fully ſhewn. Ch. 1. S. 3,4 
| | | Seb. 6. 


| Juſtices of Oyer and Terminer- 17 
Seit. 6. Secondly, according to ſome 5. 3. 
Opinions, by the Juſtices Acceptance of a 


15 new Name of Dignity, but this is remedy- 
A* ed by 1 Ed 6, 7. by which it is enacted, 
Ai Thatif any Perſon being in any of the King's Com- 
ta 5 ian, hall be made Duke, Archbiſhop, Mare 
e of ueſs, Earl, Viſcount, Baron, Biſhop, Knight, 
alſo 72 of the one Bench, or of the other, or 
"Roy Serjeant at Law, or Sberiff, yet be ſhall re- 
Yay main Commiſſioner, &c. but it hath been 
320] queſtioned whether the Dignity of a 
f the Baronet, which has been. created ſince. 
Tom the Statute, be within the Equity of it. 

of Sect. 7. Thirdly, by holding a Seflion 8. 
our without adjourning it, if the Commiſſion 
1 aa have no Time limited for its Continuance ; 


as where it is appointed pro bac vice on- 
„ ly; but if the Commiſſion be granted 

x for a certain Time, or quamdiu nobis pla- 
AIG caerit, and break up without any Adjourn- 
Ws ment, or upon a void one, it may be 
* holden again on a new Summons 
Sect. 8. Fourthly, by granting a new 


een Commiſſion inconſiſtent with the former, 
: though but for Part of the Diſtrict; as 

"? ſome ſay, and whether ſuch new Com- 
he miſſion be for a certain Time, or pro bac 


ice only 3 but it is certain that a Com- 
miſſion for the Peace is not determined 
e de. to its Authority concerning the Peace, 
c her by a new Conimiffion to hear and de- 
wo d mine Felonies: Alſo conſtant Practice 
„and eems to prove that it is not determined 
King, ſuch new Commiſſion, as to its Au- 

5 Fhority concerning Felonles. Neither is 
o E neu Commiſſion of Goal. Delivery deter- 
mots nined by a new Commiſſion of Oper 
ect. 6. 8 4 


Com- 


the King to a Corporation, that its Ma. 


is any Commiſſion determined by a new 


County, 


fore any of theſe Commiſſioners were 
diſcontinued by the Grant of a new 


Delivery, Oyer, or Peace, or other the Ring 


Bad remained not altered. 


Caſtle, Rape, Riding or Wapentake, bearing 
| Datt after ſuch Commiſſion, granted as 1 7 I 


Of the Court of the Jultices 
and Terminer. Neither is a Grant from 


jors, &. ſhall be Juſtices of Peace with- 
in its Limits, determined by the Grant of 
a new Commiſſion for the Place, becauſe 
the firſt Grant was irrevocable, Neither 


one till the old Commiſſioners have No. 
tice of it, which they may have either 
expreſly by having it ſhewn to them, 
or impliedly by the new Commiſſioners 
holding a Seflion in the County, or, 
as it is generally holden, by the new 
Commiſſion, being proclaimed in the 


Sec. 9. At Law, all Proceedings be. 


one; but by 1 Ed. 6, 7. Par. 6. No Pro 
ceſs or Suit before Fuſtices of Aſiſe, Gaol- 


Commiſſioners,. fhall in any Wiſe be diſcontim- 
ed by the making and publiſhing of any nev 
Commiſſion, or by altering the Names of th: 
Fuſtices, &c. but the new ones may proceed 
in every behalf, as if the old Commiſion 


Sect. 10. And by 2 and 3 Pb. & , 
18. Commiſſions granted to a City or Town ie 
corporate, not being 4 County in it ſelf, for 3 
the keeping of their Peace, and Delivery of 
the P riſoners in their Gaols, ſhall ftand ty 3 

all Intents and Purpoſes, the granting of aw I 

like Commiſſion for the Peace, or Delivery f ſh 
the Priſoners remaining in the Gaol of any Shirt, 1 | 


Fd 
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Hab they 
are to 
open and 
adjourn 
their Com- 
miſſion. 
S. 13. 


| Commiſ- 


ſions of 
Aſſociatis 
on, and 
ſi non 
omnes. 
S. 15. 


i ok Oyer and Terminer. 
ting aid, to ſuch City or Town corporate, to the 
ith- contrary notwithſtanding. i: | 
of. S:#. x1. If a Commiſſion of Oyer be 
auſe awarded: to Certain Perſons to inquire. 
ther Oc. at ſuch a Place, they can neither o- 
new Den it at another, nor adjourn it thither, 
No. Bor give Judgment there, and if they do 
ther their Proceedings will be coram non judice; 
u yet Juſtices appointed pro bac vice, may 
\ner. diourn from one Day to another, though 
you heir Commiſſion have no Words to that 
new urpoſe. 75 29 : 
he Seck. 12. It is moſt proper to enter 
heir Adjournments in the preſent Tenſe, 
TR but it is ſaid that che Entry of them in 
3 he preter Tenſe is made good by the 
new ultitude of Precedents; but an Adjourn- 
Yo a ent of which no Entry appears, ſhall 
Gail. ot be intended to have been made. 
King! Sect. 13. New Commiſhoners of Oyer, 
nic. . may be added to the former by a 
7 new rit or Commiſſion of Aſſociation, which 
of th etting forth the Purport of the former 
500m ommiſſion, adds new Commiſſioners to 
* hoſe appointed by it, provided ſuch new 
ommiſſioners attend at the Times and 
„ . places appointed by the former: And it 
n uſual to direct another Writ to the 
1 . mer Juſtices, commanding them to admit 
— 7 ch new Juſtices as their Aſſociates, but 
1 n Ich Writ binds not ſuch Juſtices to ad- 
of en ait the new ones unleſs they alſo pro- 
vey i uce one directed to themſelves; and ſuch 
„ Shin, rit to the Perſons aſſociated is always 
bearin atent, but that to the others to ad- 


it them is cloſe. And it hath been 
ueſtioned whether a Commiſſion of 
C2 Af 


20 


9. 17. 


In what 


| County” 


the Fuſti. 


ces ave to 


tk. 
1 18. 


ſociation to one Commiſſion. 
. ſioners after an Indictment taken before them, 


authoriſe others to proceed, and a Writ ſhall 


it is uſual to make out a Writ of / 10 
omnes, Which authoriſes ſuch a Number | 


cannot conveniently be preſent. 


Ok the Court of the Juſtices 
Aſſociation relating only to a ſpecial 
Cauſe, can aſſociate the Perſons named 
in it to thoſe appointed by a general 
Commiſſion : And it is holden: that the 
King can grant but one Patent of Af. 


Sect. 14. Upon the Death of ſuch Commi/. 
and Proceſs thereupon, a new Commiſſion may 


go to the Executors of the firſ® Commiſſioners 
to ſend the Records and Proceſſes before the 
ne ones; 5 | 


Sect. 15. After a Writ of Aſſociation, 


of the Juſtices appointed by the former 
Commiſſions to proceed, if all of chem 


See. 16. Regularly all Offences are to 
be inquired of, heard and determined in 
the County in which they are commit- 
ed; neither can the King authoriſe the 
Taking an Indictment in a different Coun- 8 
ty. Vet if the King grant to a City to 
be a County of it ſelf, with a Salva, 
that the Juſtices of Oyer, &c. for the 
County at large may till fic in ſuch Ci- 
ty, ſuch Salvo makes it for this Purpoſe 
remain ſtill Part of the County, and con- 
ſequently Indictments of Offences in the 
County at large may be found within ſuch 
City. Alſo by a ſpecial Cuſtom, India- 
ments of Offences in a County may be 
taken at a Place out of it, for it ſhall be 
intended, that at the original Diviſion 
of the Counties, a ſpecial Proviſion * 1 

| made 
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made for this purpoſe. Alſo the King 

may Brant a ſpecial Commiſſion of Oyer 

and Terminer, to ſit in one County for 

hearing and determining Offences whereof 

Indictments have been found in another, 

but the Trial muſt be by Jurors of the 

proper COunny: 180 uf ; p * 6 
Sect. 17. By 9 E. 3, F- Juſtices of Aliiſe, 

Gaol- Delivery, and of Oyer, ſhall ſend their Pro 

Y Records and Proceſſes determined, and put in flices are 

Execution, to the Exchequer, at Michaelmas 10 be kept. 

every Nar: And the Treaſurer and Chamber- 

lains for the Time being, having the Sight of 

the Commiſſions of ſuch Juſtices, ſhall receive 

the ſame Records and Proceſſes of the ſaid 

Tuſtices under their Seals, and keep them in 

the Treaſury as the Manner is > 2 that the 

Fuſtices firſt take ont the Eſtreats of the ſaid 

Records and Proceſſes to ſend to the Exchequer, 


as they were wont before. | | 

Sect. 18. Where the ſame Perſons at the Both Com- 
ſame Time are both Commiſſioners of * 
Oye, and alſo of Gaol- Delivery, they 7... 
may proceed by Virtue of the one Com- gether. 
miſſion in ſuch Caſes wherein they have S. 20. 
no Juriſdition by the other, and exe- 
cute both at the ſame Time, and make 
np their Records acordingly. 

Commiſſions of Qyer and Terminer are ei- 
ther general or ſpecial. 

Se. 19. The common Form of a ge- S. 21. 
neral Commiſſion of this Kind at this Day The ſeve- 
is to authoriſe the Commiſſioners, or three „f Cen- 
or four of them, of which Number ſuch or iſten of 
ſuch'a Perſon among them is to be one, to Oyer, 


inquire by the Oaths of twelve Men, of all &c- 


C 3 Trea- 
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To what 
Caſes the 
Furiſdi- 
tion of 
Oyer, &c. 
extends. 


S. 31. 


appoint, c. for which Purpole the King 


of the Party as of the King, but this. hath 


and Terminer there are many Precedent || 


4 


— 


Ot the Court of the Jultices 
Treaſons, Felonies, and Miſdemeanors, 
Cc. in ſuch and ſuch Place, and to hear 
and determine the ſame at ſuch Times 
and Places as ſuch Commiſſioners ſhall 


acquaints them that has ſent a Writ to 
the Sheriffs of ſuch Counties, command. 
ing them to return Juries before them, 
at ſuch Days and Places as ſhall be no- 
tified by them, Cc. and anciently ſuch 
Commiſſions directed the Juſtices to hear 
and determine Offences as well at the Suit 


been of late diſuſed. 
Sect. 20. Of ſpecial Commiſſions of Or 


in the old Books, as thoſe for inquiring if 
and derermining of ſome particular e- 

normous Violence done to the Party who 
ſues it out ; and thoſe for Treſpaſſes done | 
to the pPoſſeſſions of a Biſhoprick, while | 
the Temporalities ' were in the King's 
Hands; and thoſe for Injuries offered to 
Merchants, under Pretence that their Ships 
were wrecked; and thoſe for Opprel- 
ſions of Under-Sheriffs, Bailiffs, and other i 
Officers; and thoſe for inquiring into the 


want of Reparations of Sea- Walls, &c. and! i 


thoſe for hearing and determining the 
Right and Title of certain Perſons claim. 
ing an Office, the Legality whereof hath 


been queſtioned ; and many others of the 


like Kind, which may be found in the 
Regiſter. „„ 
Sec. 21. It ſeems that Juſtices of %% 
and Terminer have no Power, by Virtue fl 
of a general Commiſſion in the common 

Form, 


] 
| 
] 
| 
| 


wiring 
ar e-. 


/ Who 
done 


While 


Ling's 


ed o 
Shi Ps 
pprel. 1 


of Oyer and Terminer. 

Form, to proceed on an Indictment taken be- 
fore any but themſelves, becauſe their Com- 
miſſion is to inquire, hear and determine: 
But ſuch Juſtices may be authoriſed by a 
ſpecial Commiſſion, reciting a particular 
Indictment, to ſend for it, and try the Of- 
fender, G A491 

Se. 22. If a Statute that prohibits a 
Thing, does not appoint in what Court 
it ſhall be puniſhed, it is certain that 
the Offender may be indicted before 
the Juſtices of Oyer and Terminer : But if 
it appoint that it ſhall be determined in 
any of the King's Courts of Record, 
there are Authorities that it can be pro- 
ceeded againſt only in Weftminfer Hall, 
_— this Point doth not ſeem to be ſet- 
tied. | | | 
A Writ of Treſpaſs (ad audiendum & ter- Te whom 
minandum) ſhall not be granted before any _—_ : 

uſtices, queede Fauſtices hs Bench, and ., frons 4 

uftices in Eyre, unleſs it be for an heinous ſuch Com- 
Treſpaſs, where it is neceſſary to provide ſpeedy miſfions-- 
Remedy, and the King of his ſpecial Grace hath ae grant 
thought it good to be granted. And the like 
is enacted by 2 E. 3, 2. and 34 E. 3, I. 8. 36. 
But theſe Statutes ſeem only to extend to 
ſpecial Commiſſions, granted at the Com- 
plaint of particular Perſons, on ſome great 


Fl lojury ſuggeſted to be done them. 


C4 CHAP. 
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S, 1. 
The Form 
of the 
Commiſſi- 
on. 


The Fu- 
yiſdict ion 
of the Fu. 
hens by © 
Common 
Law. 

I S. 2. 


8. 3. 


ot the Court of the 


” „ 


i "CHAP. - © is 
Of the Court of the uſtices 
Be Gal Bü, * 


Sea, T HE Commiſſion of Gaol-Deli- 
| very, is a Patent in Nature 
of a Letter from the King to certain Per- 
ſons, appointing chem his Juſtices, or two 
or three' of them, whereof ſuch and ſuch 
a Perſon among them is to be one, and 
authoriſing them to deliver his Gaol, at 
ſuch a Place of the Priſoners in it, for 
which Purpoſe it Commands them to 
meet at ſuch Place, at ſuch Time as they 
themſelves ſhall appoint, and imforms 
them that the King hath commanded 
the Sheriff of the County to bring the 
Priſoners and their Attachments before 
them at ſuch Time. _ 5 
Sect. 2. It ſeems clear that Juſtices of 
Goal- Delivery may by the Common 
Law proceed on any Indictment of Felony 
or Treſpaſs, found before any other Juſti- 
ces againſt any Perſon in the ' Gaol menti- 
oned in their Commiſſion, and not de- 
termined: And herein their Authority dif. 
fers from that of the juſtices of Oyer, &. 
who regularly can proceed only againſt 
Perſons: indicted before themſelves. Al- 
ſo there ſeem to be very plauſible Opinions, 
that Juſtices of Gaol-Delivery have Pow- 
er to rake Indictments againſt any * 
ä 1 


within their Commiſſion ; and that they 
have Power, by Virtue of a general 
Commiſſion to deliver the Gaol of Pe:- 
ſons committed for High Treaſon z but See S. 4- 
theſe Points do not ſeem to be fully Ch. 7. 


ſettled. But it ſeems clear, that theſe af 
Juſtices have nothing to do with any 3 
Perſons but thoſe in the Priſon menti- 
oned in it, except in ſome ſpecial Caſes, 
Deli- as where Part of the Accomplices to 4 
ature Felony be in ſuch Priſon, and others 
Per- out of it, in which Caſe, for the Neceſ- 
r two ſity of the Thing, ſuch Juſtices may receive 
ſuch an Appeal againſt thoſe out of the Priſon, 
, and as well as thoſe in it, and che Appeal ſhall 
ol, at after the Trial of ſuch Priſoners be remo- 
t, for ved into the King's Bench, and Proceſs 
m ta ſhall Iſſue from thence againſt the reſt; 
they But if thoſe out of the Priſon ſhould be 
forms omitted in the Appeal, they could 
inded never be put into any other, becauſe 
g the there can be but one Appeal for one Fe. 
xefore lony. And it is holden by good Authors, 
| that Juſtices of Gaol-Delivery may recejve 
es of an Appeal by Bill againſt Perſons let to 
nmon Bail, but I do not find this warranted by 
elony he old Books; however it ſeems clear that 
Juſti- uſtices have no more to do with one let 
nenti⸗ o Mainprize, than if he were at large. 
't de- Seck. 3. Such Juſtices have not only Pow- 
y dif. er to diſcharge Priſoners acquitted before 
„ Oc, hem on a Trial, but alſo all ſuch ' againſt 
gainſt Whom, on Proclamation, no Evidence ſhall 
. Al Pppear to indict them; but this neither 
nions, MPuſtices of Oyer, &c. nor Juſtices of Peace - 
Pow- an do. Alſo Juſtices of Gaol- Delivery 
erſons nay award Execution againſt Priſoners s. 4. 


Out- 
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S. 10. and whom they find guilty they ſhall puniſh at. 


* 
— 


26 Pk the Court of the 

outlawed for Felony before Juſtices of 

Peace. And though their Commiſſion be 

in Strictneſs determined after the End of 

8. 3. their Seſſion, yet may they after their Seſ. 

ſion order the Reprieve or Execution of 

the Perſons condemned before them. Alfo 

they ſeem to have Power by the Com- 

mon Law to puniſh thoſe who unduly Bail 
Priloners. ho E 5 

* Sect. 4. By 28 Ed. 1. Juſtices of Gaol. 

viſditin Delivery may award Proceſs into a Fo- 

by Statute reign County againſt thoſe who ſhall be 
as to Ap- appealed before them by an Approver. 

pellees of Sect. 5. By the Statute de finibus, made 

Approvers. + * , Tak 0 

De 1.27 $4. 3 Fuſtices of Afſiſe ſhall deliver 

due Bail- Gaols, &c. and inquire if any have let out ) 

ment of Replevin Perſons not repleviable, or have offend. 

Priſoners. ed in any Thing contrary to Weſtm. 1. 15. 


cording to the ſaid Statute. But this men- 
s 11. tioning only Juſtices of Aſſiſe, it may be 
| queſtioned whether it extends to _ Juſtices M 
of Gaol-Delivery by ſpecial Commiſſion, 

not being Juſtices of Aſſiſe. But it 

is expreſly enacted by 4 E. 3, 2. Thi 

Fuſtices aſſigned to deliver Gaols, ſhall hav 
Power to inquire of thoſe in whoſe Ward Per 

ſons indicted before Wardens of the Pearl 

ſhall be, if they make Deliverance, or let u 

Mainprixe any ſo indicted, which be not main 

pernable, and to puniſh them if they do an 

Thing go this Act. And it is ſaid, that 

ſuch Juſtices may puniſh them according Ml 

S. 13. to the Form of the ſaid Statute of Weſtm. . 
by Virtue of this Statute, though it hae 

no Words to that Purpoſe. | I 


S. 12. 
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Juſtices of Gaol-Delivery, - 


Sekt. 6. And by 1 & 2 Ph. & Ma. 13. 
1 be If any TFuftice of Peace of the Quorum, or 
d of Coroner, ſhall offend again#t that Statute, ei- 
Sel. ther as to bailing Priſoners, or taking their Exa- 
n of minations, or the Information of thoſe that bring 
Alfo them before them, or not putting the ſame in 
Zom- Writing, or not certifying them to the next 


Gaol-Delivery, or not putting in Writing the 
Evidence to a Fury on a Coroner's Inque#t of 


Jaol- Murder or Manſlaughter, or not binding over 
For material Witneſſes, or not certifying ſuch Evi- 
all be dence, and ſuch Recogniſances, the Fuſtices of 
: Gaol- Delivery ſhall on due Proof by Examination 
made /r ſuch Fine for every ſuch Offence as ſhall 
leliver ſeem meet. : 
ut b Sect. 7. By 4 Ed. 3, 5. Fuſtices of Gaol. 4; 5 
offend. ¶ Delivery ſhall puniſh Sheriffs and Gaolers refuſing Sheriffs, 
1 to take Felons into their Cuftody from Conftables &c. refu- 
ih ac- and Townſhips, without being paid for ſuch Re- f 5 to 
men- ceipt. | 5 | 
ay be SJ. 8. By 1 Ed. 6, 7. Where any Perſons _ 2 
iftices l be found guilty of Treaſon or Felony, for ftody. 
iſſion, which Tudgment of Death may enſue, and ſhall As to 
ut it Le reprieved to Priſon without Judgment at that Perſons 
That Time, thoſe Perſons who ſhall at any Time after, ror wo 
| have Le aſſgned Fuſtices to deliver the Gaol, where ther Fu- 
4 Pe. eb Perſons ſhall remain, ſhall bave Autbority ftices. 
Peace give Fudgment of Death again#t ſuch Perſons, 
let = the ſame Fuftices before whom they were found 
main guilty might have done, if their Commiſſion of 
Jo an {RG 10!-Delivery had continued. | 
4, that ect. 9. But it is ſaid, that this Statute ex- 
ording tends not to Convictions before Juſtices of 
eſtm. 1 Oer, &c. becauſe Convictions before Ju- S. 17. 
t have Iſtices of Gaol. Delivery are only mention- | 
ed, and Proceedings before Juſtices of 
Oer ought to remain in the King's Bench, 
Sec. 6.18 after 


27 


S. 14. 
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28 


Df the Court of the Julices , 


after the Oyer determined, and choſe beſore 
Juſtices of Gaol Delivery with the Cu 
Rotulorum. 5 5 
Sect. 10. Since the Statute ſpeaks only of 
Perſons reprieved before Judgment, it i; 


ſaid to give ſubſequent Commiſſioners no 


Mbere the 
Seſſions is 
to be kol- 
den. 


Their 


Poaber as 


to the 


Power over thoſe who are condemned by 
former Juſtices. But it is ſaid, that the Statute 
extends to ſubſequent Commiſſioners autho- 
rized by a Succeſſor, as well as to thoſe 
authorized by the ſame King. = 
Sect. 11. By . 9 . uſtices aſſigned 1 
to take Aſſiſes, and deliver Gaols, ſhall hf 
their Seſſions in the principal Towns of the Coun. 
ties where the Shire-Courts were then holden, «n 
after ſhould be holden. | = 


— 4 
” 


CHAP. VII. 


F Aﬀſiſe and N iſi Prius. I 


HE Power of Juſtices of Aſſiſe and 
Niſi prius as to criminal Matters de 
pending on Statute, I ſhall briefly take No 
ooo of the principal Statutes concerning ll 


* 
- 
* 


* 
* 
1 
2 


= 


is Matter. a | I 
Sect. 1. And firſt by the Statute de finiu 
Aſſiſes taken in the Shires, ſhall remain bi 


Delivery of together if they be lay, and if one of them be 


Gaols. 


Clerk, then one of the mo#t diſcreet Knights i 3 
the County being aſſociate by Irit to the oth, 
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ok Aſiſe and Ni6 Prius. 29 
all deliver the Gaols of the Sbires, as well with- 
in Liberties as without, after the Form of the 
Gaol- Deliveries of thoſe Shires, and the ſame 
Fuſtices ſhall then inquire if any bave let out by 
Replevin Perſons not repleviable. And it is 
recited by 2 Ed. 3, 2. That Offenders bad 
been greatly encouraged, becauſe Fuftices of Gaol- 
Delivery and Oyer bad been procured by great 
en egain#t the Form of the Statute, and there- 
upon it is enacted that ſuch Fuſtices ſhall 
ot be made againff the Form of the ſaid 
tatute. | VVV 
Sect. 2. It ſeems queſtionable whether 
his Statute extend to Treaſon as well as to 
elony; but it ſeems more clear, that if 5. 4. 
ſuch Juſtices are both Laymen, they may 
deliver Gaols without any ſpecial Commiſ- | 
oa: <1 | | | 
Seck. 3. It is recited by 3 H. 5, 7. That 4 ü Fal- 
ounterfeiting, Clipping, Waſhing, and other Hfert f 
alfity of Money had then of late abounded, for — 
bat the Puniſhment of the ſame pertaineth not to 
any Fudges, but to the King's Fuſtices before S. 6. 
bimſelf, or ſpecial Commiſſioners, and thereup- 
on it is enacted, That Juſtices of Aſſiſe ſhall 


save Power by the King's Commiſſion, to bear 


and determine as well of Counterfeiting and of 
be Bringing ſuch falſe Money into the Realm, 
xs of Clipping, Waſhing, and every other Falſay 
pf the ſaid Money. And it is plain, that this 
Statute gives no Power to theſe Juſtices 
ithout a ſpecial Commiſſion ; but it being 
holly in the Affirmative, if ſuch Juſtices as 
uch have Power over theſe Offences by 
Virtue of the above recited Statute de finibus, 
is it may be ſtrongly argued that they have, 
| it 
2 


Ok the Court of the Jultices 
it ſeems clear, that they may ſtill proceed 
by Virtue of chat Statute as before. 
' SeF. 4. By the Statute de appellatis, 28 
E. 1. Such Fuſtices may award Proceſs into any 
Foreign County again t Perſons appealed by Ay. 
| provers, and proceed again#t them, 8c. 
Seck. 5. It hath been made a Doubt by 
what Warrant Juſtices of Aſſiſe hold Plea of 
Appeals of Robbery, but fince Juſtices of 
Gaol-Delivery as ſuch have Power to hold 
Plea of ſuch Appeals, and by the Statutes 
above recited Juſtices of Aſſiſe are to deliver | 
Gaols after the Form of Gaok Deliveries, it 
ſeems plainly to follow that by Virtue there. 
of they may receive Appeals of Robbery nn 
as well as ſpecial Commiſſioners of Gaol. i: 
3 Delivery. ag 4 ; F 
1% cen Seck. 6. By Articuli ſuper Cartas 10. Fuſti- 
— ces of Aſſiſe ſhall on every Plaint made unto 
zainers, them of Conſpirators, falſe Informers, and evil 
&c. Procurers of Dozens, Aſſiſes, Inqueſts and Ju- 
ries, award Inqueſts thereon without Writ, and 
do Right tothe Plaintiffs without Delay. And 
by 4 Ed. 3. 11. When they come to hold their Seſ- 
ſions, or to take Inqueſts upon Niſi Prius, they 
ſhall inquire, & c. as well at the Suit of the 
King, as of the Party of Maintainers and Con- 
ſpirators, & c. And by 20 Ed. 3, 6. They ſhall 
have Commiſſions to inquire of Maintainers and 
common Embraceors, &C. . 3 
Sec. 7. By 5 Ed. 3, 10. The Fuſtices befor: 
whom any Jury ſhall paſs, may inquire and deter. 
mine the Offence of any Furor in taking Money 7 
either Party, 8c. but by 38 Ed. 3, 12. No 7 
tice, &c. ſhall inquire thereof ex officio, 


&c. 
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bol Allite and Ni6 Prius: 


Seck. 8. By 32 H. 8. 9 TFaſtices Aſſiſes 
all in every County, twice in the Near, cauſe 

open Proclamation to be made as well of that 

Statue, as of all others againſt unlawful Main- 

tenance, Champerty, Embracery, C. 7 
Sect. 9. By 20 Ed. 3, 6. Fuſtices of Aſſiſe ſhall As 10 Of. 


ve Commiſſions ſufficient to inquire of Sheriffs, fences of 


Eſcheators, Bailiffs of Franchiſes, and of their Sheriffs, 
Miniſters, and of the Gifts they take to execute © 
their Office, And by 23 H. 6, 10. They ſhall 

have Power to inquire, bear and determine of 

Office without ſpecial Commiſſion, of all Sheriffs, 


Under-Sheriffs, Clerks, Bailiffs, Gaolers, Coro- 
ers, Stewards, Bailiffs of Franchiſes, or any 


ther Officer doing contrary to that Statute, as by 


xtorting Money for omitting an Offence, or ſhew- 


vs Eaſe or Favour to Perſons arreſted, or 
amitting Perſons to Bail, or denying them the 


Benefit of it contrary to that Statute. And by 


H. 8, 7. They ſhall have Authority to inquire 


if, and determine, as well by Examination as by 


WP reſentment, the Defaults of Coroners in not ta- 


ting an Inqueſt without Fee, on the View of 
be Body of one ſlain by Miſadventure. 
Seck. 10. By 14 H. 6. 1. The Fuſtices before As to 


bam Inqueſt and Furies ſhall be taken by Niſi capital 
ius, ſhall have Power in Caſes of Felony and Offences 


tried at 


eaſen, to give their Fudgments, as well where Niſ ook 


Man is acquitted, as where be is attainted, us. 
be Day and Place where the ſaid Inqueſts and 
Furies be ſo taken, and to award Execution. 

Sect. 11. But it is ſaid, that this Statute 
doth not authoriſe ſuch Juſtices, to arraign 


n Appellee at the Suit of the King on the 
cclaration, after a Nonſuit in Appeal. 


But it ſeems to authoriſe them on the Ac- 
Juittal of an Appellee to Inquire of the 
© 8 Abec- 
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in bis own 7) in his own Country. And by 33 H.8, 


34 - Df the Court of the Juſtices 
Abettors, and of the Sufficiency of the 
Plaintiff ro anſwer the Damages, becauſe 

by Weſtm. 2; 11. ſuch Inquiry ſhall bo 
made by the Juſtices before whom the 
Appeal is heard and determined; but Ex. 
perience hath over-ruled it, that they can. 
not give judgment for the Damages. 
an, „ Sec. 1 v. Byls Ri. 2, 2. No Man of the Lay 
Fuſtice 0,11 be Fuftice of Aſſiſe, or of Gaol-Delive. 


. 24. No Man learned in the Law ſhall uſ: 
the Office of Fuſtice of Aſiſe in ibe County 
where be was born, or doth anhabit, on pain 
of one hundred Pound. But this ſhall not ex- 
tend to any one who ſhall be Clerk of A,. 
fiſe, and Aſſociate, nor to any Major, Recor 
der, or other Officer, born or dwelling in an 
Town within this Realm, &c. nor to Ju- 
Ftices of either Bench determining Aſſiſes in 
the one Bench or the other, nor to Fuſtic: 
of Aſſiſe in the Dutchy and County Palatin | 
of Lancaſter, Pk ns 
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cauſe 
be 
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Law 
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L uſe 


zounty 
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Df the Peace: 


Of the Court of Seſſions, 8c: 


8 


Df the Court of Seſſions of fu 
Prices of Peace. 


A T the Common Law ſome Perfons 


33 | 


Conſerva- 


had Power to keep the Peace in 27 of th 
Zeſpect of their Offices, who yet Peace by 


ere not ſimply called by the Name of 
onſervators of the Peace ; and others 


the Cam- 
mon Laws 


ere conſtituted for this Purpoſe only, and 


mply called by the Name of Conſervacors 


* 


Sect. 1. Of the ficſt Sort, the King is 


rincipal, from whom all Authority of 
is Kind is originally derived; but it is 
id that he cannot take a Recogniſance for 
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he Peace, becauſe it is a Rule that no Re- 


ogniſance can be taken by any one who 


s not a Juſtice; either of Record, or by 
ommiſſion. Alſo the Lord Chancellor, 


rr Lord Keeper of the Great Seal, the Lord 


igh Steward of England, the Lord Mar- 
hal, the Lord High Conſtable, and every 
uſtice of the King's Bench, and the Mas 
ter of the Rolls; and, as ſome ſay; the 
ord Treaſurer, have a general Authority 


o keep the Peace throughout the Realm, 


ind to award Proceſs, and to take Recog- 
liſances for it; but a Peer, as ſuch, ſeems 
o have no more Power in this Reſpect, 
han a mere private Perſon, 


D Seb, 24 


34 Ok the Court of Seſſfons - 
S. 3. Seck. 2. Alſo all Courts of Record, 2 
Vide -4 ſuch, have Power to keep the Peace with 
pre. C in their own Precinéts: And the Juſtice 
of Gaol Delivery may take Surety of the 
Peace, from a Perſon committed for ng 
finding ch Sway NN.3 Mi 1 
Sect. 3. Alſo every Sheriff is a princi. 
pal Conſervator 'of the Peace. within hi 
County, and may ex officio, award Procei, 
and take Surety for it: And, as ſome ſay, 
the Surety ſo taken is to be looked on z 
a Recogniſance or Matter of Record, and 
8. 4. not as a common Obligation, becauti 
it is taken by Virtue of the King's Com. 
miſſion. Alſo a Coroner is another prin 
cipal Conſervator of the Peace, and mai 

| bind any one to the Peace, who ſha'l male 
S. 5. an Affray in his Preſence ; but he is ſail 
to have no Authority to grant Procciil 
for the Peace; and it ſeems that the 8. 

curity taken by him for the Peace is na 
to be looked on as Matter of Record, bu 
as Matter in Pais only, except where iti 
taken by him as Judge in his own Cour, 
for an Affray in his Preſence. 
Sec. 4. Alſo Conſtables are Conſer a 
tors of the Peace within their ſeveral Ln 
* as hath been more fully ſhe wn. B. 
Ch. 63. 5 = 
The Conſervators of the Peace, ſimp 
ſo called, were either ordinary or extn 
ordinary. VVV 1-3 $952 
n Seck. 5. The Ordinary, were either al 
8 7. Tenure, wiz. ſuch as held their Lands Uf 1 
S. 8. this Service, or by Election, vix. ſuch nl 
were choſen by the Freeholders of a Coun 
S. 9. ty, in Purſuance of the King's Writ to bo 3 
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- of Fultſres of Peace. 35 


d, E bf f ſe or b Preſcription, VIZ ſueh as 
with oa" 7h. ty Power: by an immemorial 
uſtice; ſage ir themſelves, and their Anceſtors 

of the r Predeceſſors, or thoſe whoſe Eſtate the 

IC not ad; but the Power of none of theſe 3 ,, 
A onſervators of the Peace ſeems to have 
inc: een greater than that of Conſtable's at this 

in his Day, unleſs it were enlarged by ſome ſpe- 
rocel; ial Grant or Preſcription. | 

e fay Seck. 6. The Extraordinary were Perſons 

on ig pecially commiſſioned, in Times of immi- 

d, and dent Danger, to take care of and defend 
ecaul; uch a particular Diſtrict, and to preſerve 
Com. he Peace within it; and theſe had Power 

r pri o command the Sheriff with his Poſſe to 

d maj fliſt them. 


Seck. 7. By 1 Ed 3. 16. For the bitter Conſeroa- 
Keeping and Maintenante of the Peace, the ef the 
King willeth that in every County, good Men a 2 
rd lawful, which be no Maintainers of Evil, S. 12. 
Barretors, ſhall be aſſigned to keep the Peace. S. 14. 
nd by 4 Ed. 3. 2. At the Time of the A. | 
guments Mention ſhall be made that ſuch as 

all be indicted or taken by the ſaid Keepers of 

be Peace, ſhall not be let to mainprize by Sbe- 

ffs, or other Miniſters, if they be not main- 

rnable by the Law ; nor that "ſuch as ſhall be 

pdifted ſhall not be delivered but at the Com- 

on Law. And Fuſtices of Gaol: Delivery 

all bawe Power to deliver thoſe ipho ſhall be 

died Th the Keepers of the Peace, and the 

eepers of the Peace ſhall ſend their Indiftments 
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cher N ere them, &c. 5 
_ l S. 8. By 18 Ed. 3, 2. Two or three 
ſuch *l 


Fun the beſt Reputation in the Counties ſhall | 
a Cour. aſſigned Keepers of the Peace by the King's 
it co ti ion. And when need ſhall be, the 
| ne with other learned in the Law, 6:1 

2 | be 


36 


Ok the Court of Seſſions 


S. 15- be aſſigned by the King's Commiſſun to hear 


8. 


S. 


16. 


and determine Felonies, and Treſpaſſes again 
the Peace, and to inſlict reaſonable Puniſhmen, 
And by 34 Ed. 3, 1. Ia every County ſhall be 
aſſigned for the keeping of the Peace one Lil, 
and with him three or four of the moſt worth 
in the County, with ſome learned in the Lav, 


and they ſhall have Power to reſtrain the Offen- 
ders, Rioters, and all other Barretors, and 1 


purſue, arreſt, and chaſtiſe them ; and to cauſ⸗ 
them to be impriſoned and duly puniſhed, &, 
And alſo to enquire of all who have been Pil. 
lors and Robbers beyond Sea, and be now com 
again, and go wandring, and will not labour; 


| and 15 take and arreſt all thoſe that they mij 


17. 


18. 


find by Indictment or Suſpicion, and to put them 
in Priſon ; and to take of all them tbat he nt 
of good Fame, Surety of their good Bebaviur 
towards the ag and bis People, and the othe 
duly to puniſh, &c. And alſo to bear and due. 
mine at the King's Suit all Manner of Felonie 
and Treſpaſſes done in the ſame County. 

Seck. 9. By 17 Rich. 2. 10. Þ em 
Commiſſion of the Peace, where need ſhall by 
two Men of the Law of the County ſhall bt 
aſpgned to go and proceed to the Deliverance i 
Felons, as often as they ſhall think it exped- 


ent. 


Seck. 10. By 2 H. 5. Stat. 1. Chap. 4 
The Fuſtices of Peace in every Shire named i 
the Quorum (except Lords, and the Fuſtice iſ 
either Bench, and the chief Baron, and St 
jeants at Law, and the King's Attorney, fer it 
Time that they ſhall be occupied in the Rin 
Service) ſhall be refiant in the ſame Shire, an 
ſhall make their Seſſions four Times by the YM 
viz in the Week after Michaelmas, 1 : 
| 5 | | alto! g 


— 


Witchcrafts, Treſpaſſes, Foreſtallers, Re. 
grarers, Ingroſſers, and Extortions whatſo. 


of the Peace; and to make Proceſs againſt 


Premiſſes, at ſuch Days and Places, as any 


whom the Truth of the Premiſſes may de 
beſt inquired. And then aſſigns ſome one of 


Of the Court of Seffions 
them (of which Number ſuch or ſuch - 
particular Perſon amongſt them is ſpecially 
required to be) Juſtices to inquire by the 
Oach of lawful Men, of all Felonies 


ever, and of all other Offences of which 
Juſtices of Peace may lawfully inquire ; 
and of all thoſe who ſhall go armed, r. 


— cc 


to the Diſturbance of the Peace; and of 
all who ſhall offend in the Abuſe of 
Weights and Meaſures, or felling of Victu - 
als, &c. And of all Sheriffs, Bailiffs, Stew. 
ards, Conſtables, Gaolers, and other Offi. 
gers, who ſhall be faulty in the Execution 
of their Offices; and to inſpect all Indict. 
ments taken before them, or former Juſtices 


all the Perſons ſo indicted, till they ſhall be 
taken, or render themſelves, or be outlaw. 
ed; and to hear and determine all the Fe. 
Jonies, and other Offences aforeſaid: Pro- 
vided, that in Cafes of Difficulty they fhall 
not give Judgment, 'but in the Preſence 
of a Judge of one of the Benches or of 
Aſſiſe. Then it commands them to make 
Inquiries of, and to hear and determine the 


ſuch two or more of them ſhall appoint. 
And then it commands the Sheriff to re- 
turn before them ſo many lawful Men, by 


them Keeper of the Rolls of the Peace, 
and commands him to cauſe to be brought 
before himſelf and his Fellows, at the faid 


of Jultices of Peace, —. 39 
Days and Places, the Writs, Proceſſes, and 
W.-diaments aforeſaid. „ 
Sect. 14. There is no Doubt but that . 28 
uſtices of Peace may by Virtue of this 2 555 
ommiſſion execute as well the Statutes 7 7e 


ade before the Reign of Edw. 3. for the 2 Sta- 


hi Vetter keeping of the Peace, as thoſe made ies 
ire; Nignce that Time; and yet the Statutes which 724de be- 
. rdain Juſtices of Peace, ſay nothing of =_ abs 

d of ihe Execution of thoſe former Statutes; 42. 7 
e of rom whence it appears, that the King may 


Wy Commiſſion authorize whom he pleaſes 

Wo execute a Statute. - 

Sect. 15. It is ſaid, that Juſtices of Peace 8. 29, 3b. 
ave no coercive Power out of their Coun- 


— 


di and therefore, that an Order of Ba- 1,2 ©” 

A nardy, and ſuch like made by them out of 275640 4 
ainſt their County is void; but it is ſaid, that &, and j 
11 be Recogniſances and Informations voluntarily within 4 f 
Jaw. Miſtaken before them in any Place are good: Libery J 
Fe. Alſo it ſeems from the general Words of | 
Pro- their Commiſſion, that they ay lawfully 


ſhall act within a Liberty which has Juſtices of 
ence its own, unleſs the Commiſſion of the 
r of peace for ſuch Liberty exclude them; and 
nake Rl 9uere even in that Caſe whether their 
e the Ads within a Liberty be void, ſince they 
any ſeem not to be bound to inform themſelves 
oint, of a Commiſſion, which they have nothing 
tre- co do with. | | N 
, by Seck. 16. The Lord Chancellor of courſe S. zo. 
y de makes out Commiſſions for the Peace in Mb 
ne of the common Form, without any ſpecial r 
eace, Warrant from the King; but not thoſe of me 
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| 1 * . 2 Peace are 
ught a particular Nature, as conſtituting the rantable 
aid Major of ſuch a Town and his Succeſſors, withour 
Days WW p<rpetual Juſtices of the Peace within their Warrazr. 
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40 Ok the Court of Seſſions - 
Liberties, &c. neither are Commiſſions of 
this Kind revocable by the King, or deter. 
minable by his Death, as the common 

Commiſſions are. * | 

8. 31. Seck. 17. By 11 H. 6.6, and 1 Ed. 6, 

On what Pleas, Suits, and Proceſſes before Fuſt ices of 

8 Peace ſhall not be diſcontinued by new — 

ee of ions of the Peace; but the new Tuſtices 19 

Peace may continue, and finally hear and determine the 

proceed. ſame, And by 1 Ed. 4. 2. Juſtices of Peace 

| may proceed on Indictments taken before 
the Sheriff at his Torn. But they have no 
Power to proceed on Indictments taken 
before a Coroner, or before Juſtices ol 
Oyer, or Gaol-delivery, or to deliver Per- 
ſons ſuſpected by Proclamation. 

S. 32: Seck. 18. Though they are not named 


— nag Keepers, but Juſtices of Peace in their 
Juch Fu- Commiſſion; yet inaſmuch as by 18 EA 


'ftices are 3. 2. they are expreſly called Keepers of 
zo be de- the Peace, and the Keeping thereof is the 
ſcribed, principal End of their Office; it has been 
N adjudged, that the Caption of an Indi 
ment coram A. B. & C. D. Cuſtodibus Pati 

& Tuſticiariis Domini Regis is good, without 

expreſly naming them Juſtices of Peace. 

Sect. 19. It has been queſtioned, whe- 

8. 33. ther Juſtices of Peace, as ſuch, have not 
Phat Power to enquire of Felonies, &c. from the 
Fower Fu- general Words of 34 Ed 3. 1. which is ex 
Sn preſs that the Perſons aſſigned to keep the 
over Felo- Peace, ſhall have Power among other 
nie. Things to hear and determine Felonic, 
c. but the common Opinion of Lawyer, 
and the Courſe of Precedents are in Favour 

of the contrary, which I take to be at pre- 

ſent ſettled Law, it having been ſolemnly 
adjudged that the Caption of an Indic. 

os ne. ea ne * wn” 
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Of Julfices of Peace, 4 
ment of Treſpaſs before Juſtices of Peace, 
without adding necnon ad diverſas felonias, &c. Dominus 
aſfgnar\, is naught : Alſo it ſeems certain, Rex werſ. 
that even this Clauſe —_ them no Juriſ- _ 
dition over Offences ſpecially appointed to, Gebr. 
be determined before Juftices of Oyer, &. 
Yet inaſmuch as all Felonies include in 

them a Breach of the Peace, it has been a 
enerally approved Practice for Juſtices of 

eace, not only to take Examinations of 
Perſons brought before them for Felony, 

as they are exprefly directed to do by 2 & 

2 Ph. & Ma. 10. but alſo to commit for 
Felony, and to take the Informations of 
Proſecutors upon Oath, and to bind them 

over to proſecute, and to commit thoſe 

who ſhall refuſe to be ſo bound, if it ap- 

pear that they can give material Evidence; 

but inaſmuch as the Statute of Ph. & Ada. 

directs Juſtices of Peace, in Caſe of Felo- 

ny, to certify the Examinations and Infor- 

| mations to the Juſtices of Gaol-delivery ; 

they ſeldom in Prudence proceed farther 

2s to any Felonies, except petit Larce- 

nies, 
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zichout 15 
ace. Sect. 20, Notwithſtanding neither Trea- S. 34. 
we ⸗ ſon, nor Premunire, nor Miſoriſon of Trea. Treaſon, 
ve not ſon are within the Letter of the Commiſ- — 
om the (A ſion of Juſtices of Peace; yet inaſmuch as 
1 is ex- they are againſt the Peace, it is certain 
ep the RW chat ſuch Juſtices may apprehend Perſons 
other for Offences of this Kind: And it is a ge- 
elonics, neral Practice, confirmed by the common 
awyer Opinion of Lawyers, and juſtified by the 
Favout WW Equity at leaſt of 1 & 2 Ph. & M. 13, 
at pre- and 2 & 3 Ph, & Ma. 1o. for Juſtices of 
eme Peace to take the Examinations of the Per- 
Indict- e ſons 
Mell 
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4z Of the Court-of Seſſions 
ſons apprehended, and the Informations of | 
others, and to put them into Writing, and 

to bind over Witneſſes —— Evidence, 

and to certify their Proceedings, e. 

S. 36, 3. Sed. 21. By 3 H. 5. 7. Fuſtices ' f Peace 
Counter- ſhall have Power by the King's Commiſſion 10 


mnaintain- and other. Falſity of Money, and to make Proceſs 

ing the by Capias againſt the Perſons indicted and by 
Pope's 5 Eliz. x. They may inquire of the Offence 

_ maintaining the Pope's Power, and ſua _—_ 

every Preſentment into ibe King's Bench within 

forty Days. And by. 23 Eliz. 1. Tbey muy 

enquire of all Offences againſt that, or the fa. 

mer Acts in that Reigu, touching the King: 

* or the Eſftabliſhment of Religion, 

S. 38, 290. Set. 22. But it would be endleſs to enu- 

Inferiv merate all the Offences, wherein Juſtices 

Offences. of Peace have a Juriſdiction ; I ſhall there- 

fore only obſerve in general, that not on- 

ly Aſſaults and Batteries, but Libel; 

(and as ſome ſay, Barretry and common 

Nightwalking and haunting Bawdyhouſes) 

and ſuch like Offences. which have a di 

rect Tendency to cauſe Breaches of the 

Peace, are cognifable by Juſtices of Peace, 

as Treſpaſſes, within the proper and natu- 

ral Meaning of the Word; but neither 

Perjury nor Forgery at common Law, nor 

any other ſuch like Offences, which do not 

dicecty tend to cauſe perſonal Wrong, 01 

open Violence, are cogniſable by them, un 

| leſs it be by the expreſs Words of their Com 

miſſion, or of ſome Statute. 


| Seck. 23 


„ 


Of Julkices of Peace. 43 
Selk. 23. A Court of Seſſions of Juſtices 8. 40, ar, 
f Peace is an Aſſembly of two or more, 4* 
thereof one is of the Quorum, at a Day — 
nd Place before appointed by them, in 
der to enquire of, hear and determine 
atters within their Juriſdiction. And it 
ems that any Juſtices, whereof one is of 
he Quorum, may direct their Precept un- 
er their Teſte to the Sheriff, for the Sum- 
ons of ſuch a Seſſions, thereby command 
g him to return a grand Jury, and to 
earn all Stewards, Conſtables, and Bailiffs 

f Liberties, to be preſent before them or 

Wheic fellow Juſtices, at ſuch a Day and 
no; MF lace, and alſo to attend there himlelf, 
n, Ind to proclaim in 2 Places that ſuch 
eſſions will be holden. And it is {aid that S. 43. 
ch a Precept can be only 
Wy Wric from Chancery : Alſo ic is ſaid 
at ſuch Juſtices may hold ſuch a Seſſion 
ichout any Summons, as to proceeding 


J ͤ·l 


ibek, n Indictments, or on other particular Oc- 8. 44- 
nmon ions, which need no Attendance of grand 

ouſes rors or Officers. 

a d. Set. 24. Not only the Sheriff, (who is S. 45. 

f the return his Precept, and to take Charge . 
Peace, F all who ſhall be committed to his Cu- attend ir, = 


ody) but alſo all Conſtables of Hundreds, 
o are to make their Preſentments re- 
ired by ſeveral Statutes) and all Bailiffs 
Franchiſes, and all Perſons returned as 
rors; and the Keeper of the Houſe of 
orrection, &c. are bound to attend on 
ery ſuch Summons, on Pain of being 
eerced at Diſcretion, Oc, 


Sec. 25. 


44 Of the Court of Seſſions, &c. 

8. 46. © Seck. 25, But the Seffions has no Power 
to amerce a Juſtice of Peace for his Non. 
Attendance, or (as ſome ſay) to bind: 
Brother Juſtice to his good Behaviour for 
regularly inter pares non eſt poteſtas ; yet any 
Julie of Peace may require his Fellow to 

find Sureties for the Peace; for Matten 

of this Kind require an immediate Reme. 


"Pas T8. 26. All Seffions holden for the ge. 
 Qeneral neral Execution of the Authority of Jy 
| Quarter ſtices of Peace, may be called general Sel. 
and Speci- ſions ; and if they be holden in the four 
al Seſſions. Quarters of the Year, in Purſuance of th; 


Statute of 2 H. 5. 4. they are called Quai. 
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ter-Seſſions; but a Seſſions holden on a ſpe. 
cial Occaſion, for the Execution of ſon: WW 


particular Branch of the Authority of Ju M 
ſtices of Peace, is called a ſpecial Se. 
ſions. 1 9 
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HAT IX. as 
Of the Court of the Coroner... 


5 

5 

Sec. 1. 
tt a 


* 


Oroners are ancient Officers, 5 „ 
1 ſo called becauſe they deal + 
WM principally with the Pleas of the Crown, 
and were of old Time principal Conſerva- 
tors of the Peace, and there ſtill ought to 

ve in every County the ſame Number of 
cem as hath been uſual. 71 


5 J 


bat through all Counties : ſufficient | Men (ſhall Who may 
d 7 ifs be Coroners of - the moſt loyal and be 4 Co- 
„% wiſe Knights : Yet it being found im. 
practicable to confine this Office to Perſons 
of the Order of Knighthood, there being 
ſeldom enough for the Purpoſe '; Uſage 
has expounded this Statute to be ſuffici- 
= cently ſatisfied by the Choice of Perſons of 
good Ability, though under the Degree 
of Knighthood. N. 7 
Se. 3. By 14 E. 3, 8. No Coroner ſhall be S. + 
choſen unleſs he bade Land in Fee ſufficient in 
the ſame County, whereof be may anſwer to all 
l 

Sect. 4: Coroners are not appointed by S. 5. 
the King's Commiſſion, but are choſen by How cbo- 
the County, in Purſuance of the King's ſen. 
Writ to that Purpoſe; and therefore their 
Authority determines not by che Demiſe 
ot che King, as that of Judges, acting on- 
ty che King's Commiſſion, regularly _ 
i | n 
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46 Of the Court of the Coꝛoner. 

S. 8. And inaſmuch as they are choſen by the 

County, if they prove infufficient-to an: 

ſwer the Fines and Duties incumbent on 

them, the County, as their Supsrior, ſhall 

anſwer for them. - 

Sect. 50 By 28 Ed. 3. 6. Coroners ſball |, 

choſen in ibe full Counties, by the Commons, 

(viz. by the Freeholders,) of the moſt meet 

People, that ſhall be found in the ſame Coun 

tis; ſaved always to the King, and othe 

Lords, who ought 10 make ſuch Coroners, their 

ories and, Franchiſes; and yet this is a 

S. 11. Privilege of ſo high a Nature, that it is 
ſaid that no Subject can preſcribe for it. 

S. 12. Sed. 6. If a Coroner be ſo engaged in 

Hew cer other Buſineſs, that he wants Leiſure to at. 

moved: tend the Office, or if he be choſen a Ver. 

+ deror, or if he have not Lands ſufficient 

in the County, where on to live according 

to his Degree; or if he be diſabled either 

by Age, or by an inveterate Diſeaſe, to 

execute 'his Office as he ought; or, a; 

ſome ſay, if he follow a common Trade, 

he may be diſcharged by the Write de con- 

natore exonerando, which reciting the parti 

cular” Cauſe of his Diſcharge, ſnall com- 

mand the Sheriff ro chooſe another in his 

Reom ; and the Coroner may have a Com- 

miſſion from Chancery to inquire of the 

Truth of the Suggeſtion, on which ſuch 

S. 13. Writ is grounded; whereon if it be falſe, Ja 
5. 14. {here ſhall be a Superſedeas, Cc. = 

is IG Sect. 7. A Coroner may inquire of Fe- 

Places he lonies committed on the Arms of the Sa, 

hath Fu. where a Man ſtanding on one Side ma) 

riſdition ſee what is done on the other; but not 0 

Felonies committed on the open Sea be- 

| eweel 
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S. 9, 10. 
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Of the Court of the Cozoner. 4 
tween the high and low Water Mark, e 
eepe the Tide were ont at the Time. 
= 5-5. 8. It is ſaid, that at Law, as the 
cCoroner of the King's Houſe had nothing 
to do with Offences done out of the Verge, 
bo neither had the 'Coroner of the County 
Wany Thing to do with an Offence within 
the Verge; and therefore ic ſeems that if 
a Perſon had been killed within the Verge, 
and the Court had been removed before 
any Indictment had been taken by the Co- 
Wroner of the Verge, no Coroner had any 
3 r over it; wut * — - 
LArticul; ſuper cartas, in Caſes of Death it (b 
in 5 es fo the Coroner of the . 
be be with the Coroner of the King's Houſe 
. do as belongs to his Office, and enrol it, - 
ac. But if an Indictment taken before 8 10 
the Coroner of the County, and the Co- 
Wroner of the King's Houſe, do not ap 
on the Face of it, to have been of an n 
offence within the Verge, it is inſufficienc, 1 
or it ſhall not be ſaid to be good as taken be- = 
ore the Coroner of the County, and void "nn 
„as taken before the other; for it was taken 
entirely before them both, and perhaps the 
is Coroner of the Houſe was the principal 
or; but if the ſame Perſon be Coroner 
f the County, and alſo of the King's 
1 ſuch ! Flouſe, an Indictment of Death within 
falſe, he Verge taken before him as Coroner 
oth of the County, and of the King's S. 13. 
of Fe- Houſe, is good. 
e Sea Set. 9. By 33 H. 8. 12. Ab Inquifitions 
> may en View of Perſons ſlrin in any of the King's 
not Places or Houſes, or ary other Houſe, while 
ea be Rl e 
tween 


8. 15. | 


* 
Cent of th 
ee car _ 
rr 


oining 


pres 
if ther 
any h 
"Ow be — LAN 
| Gay, 4 eta 
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kei, hs bis Houſe, and inquire what Goods he hath, 
] »d what Land, and what it is worth yearly, 
1 whit Corn be bath on the Ground, 8c: 
„ ſhall cauſe all the Land, and Goods to be 
+ /ucd, and thereupon they ſhall be delivered is 
. Townſbip, which ſhall anſwer for them. 
a the Land ſhall remain in the King's Hands, 
// che Lords of the Fee baue made Fine for it. 
nd theſe Things being inquired, the Bodia 
be buried, &c. Alſo all Wounds ought to 
viewed, the Length; Breadch, and Deepneſs, 
I 14 with what Weapons, and in what Part of 
Body the Hurt is, and how many be Guilty, 
bon many Wounds there be, and who gave 
be Wound; all which muſt be inrolled in the 
aner: Roll. Alſo all Deodands ſhall be was 
d and delivered to the Towns, as before it 


00 Sed. 10. Though the Statute mention 
;nquin nl inquiries of the Death of Perſons 
Perſn ain, drowned, or ſuddenly dead; yet the 
Field, Coroner ought alſo to inquire of the 
e 4% eath of thoſe who dye in Priſon; for 


ee Statute being wholly directory, and 
== Afficmance of the Common Law, takes 
ot from the Coroner any Duty or Power 
hich he had before: And for this Reaſon 

WE doth not confine him ſtrialy to follow --: * 

Methods, and therefore an Inquiſition 


writs f, Death by the Oaths of lawful Men, &c. 


ſuficient; without ſaying that they were 
che next Towns; ſo that it appear at 
I hat Place, and by 1 by Name 


Srepd vas taken, and that ſuch Jurors were 
c. 4 vorn. And though the Statute do not 
a preſly ſay, that the Coroner ſhall take 


Ws [0queit on View; Jet it is agreed that 
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an Inqueſt of Death taken otherwiſe iz 
void. And therefore, if a dead Body 
whereon an * e; ought to be taken, be 
interred, or ſuffered to putrify, before the 
Coroner hath viewed it, the Gaoler or 
Townſhip, Cc. ſhall be amerced. Alf 
the Coroner may within a convenient 
Time, take a Body out of the Grave in 
order to view it. But if the Body cannot 
be found, or have lain ſo long that a View i 
will be of no Uſe, or that there may be 
Danger of infe&ing the People in digging 
it up, the Inqueſt ſhall not be by the Co- 
roner, (unleſs he have a ſpecial Writ, 6. 
for the Purpoſe) but by Juſtices: of Peace, 
or of Oyer, &c. who ſhall take the Inqueſ 
by the Teſtimony of Witneſſes : But none 
can take an Inqueſt on View but the Coro- 

EO» 1 qe 
8. 24. Sec. 11. If it appear by Affidavit, that 
the View on which an Inqueſt is taket 
could give no Manner of Aſſiſtance to the 
Jurors, the Court into which it is returnel 
8. 25. may in Diſcretion refuſe to file ic. Bui 
there is no Need that the Inqueſt be at th 
ſame Place with the View; for it may b 
| taken at B. on View of a Body lying at 

S. 26,27. Seck. 12. A Coroner cannot inquire «M 

Acceſſories after the Fact, but only d 
Principals and Acceſſories before, and d 

8. 28. their Flight, cc. But as he may inquire dM 
all the Circumſtances of the Party's Death 
ſo may he of all Things that occaſioned i; 
and if it be found that the Party was kill 
by a Fall from a Bridge, and that te 
Bridge was out of Repair, through te 
Default of a Townſhip, & c the Town! 

hall be amerced. | K 
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r. 

ſe is; Se&#, 13. If a Coroner be remiſs in 8. 49. 
Body oming to do his Office when ſent for, he | 
do Wh be amerced by virtue < _ 2 

e the nd by 3 H. 7. 1. F any Perſon be ſlain in 

er ot Hg = the 1 to eſcape, the Townſhip 

Allo l be amerced, and the Coroner ſhall inquire 

enient BE r:of on the View of the Body dead, And if 


ave in 


in WL be remiſs, and make not Inquiſitions on View, 
anna 


not WS: ball forfeit 100 . 
View Se. 14. By 3 H. 7. 1. The Coroner ſhall de- Inquſttions 
nay be over his Inquiſition to the Fuſtices of the next how certi- 
igging era! Goal Delivery in the Shire, on Pain of Ned: In- 
16 Co. .. And by 1 & 2 Ph. &. Mar. 13. Every ming: 
it, Oc, ner upon any Inquiſition found before him of ſes, and 
Peace BW. Jer or Manſlaughter, (hall put in Writing Recogni- 


Inqueſ e Effect of the material Evidence: And ſhall ſance how 
t none = all ſuch by Recogniſance or Obligation, as * 

; Coro BG declare any Thing material to prove the ſame, 3% 31. 
appear at the next general Goal-Delivery for | 
( County, City, or Town corporate, then and 

e ts give Evidence, and ſhall certify as well 


> to the Evidence, as the Bond, 8c. together with the 
__ Ja. ſition, at or before the Trial: And if any 
E. 7 


ner ſhall offend contrary to the true Intent of 
4, the Fuſtices of Gaol Delivery, on due 


may eM , by Examination before them, ſhall fine 

g at % ſuch Coroner as they ſhall think meet, 8c. 

Juire d Sec. 15. And by 1 H. 8. 7. If any Coroner 

only 0 not endeavour bimſelf to do bis Office on 

— FPerſon dead by Miſad venture, be ſhall for- 

qui 40 6. 5 . 

Dea 5:8. 16. Anciently the Judges would Cormers | 

oned iht receive a Verdict acquitting a Perſon vf en 

as killa the Death of a Man found againſt him 7 

that H the Co 2 \ bigh Cre- 

e Coroner's Inqueſt, unleſs the Jury 4. S. 22, 

ugh tk ding ſuch Acquital had alſo found what 

ont ber Perſon did the Fact, or by what 
355 other 
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Other Means the Party came to his Death 
. becauſe it appeared by the Coroner's View 
on Record, that a Perſon was killed. 
8. 35,36, Seck. 17. According to ſome Books 0 
37- Of good Authority, a Coroner hath no Pow. 
Tine be. er to take any Inditment ex Officio, excey 

of the Death of a Man: But according ty 
Death, be Others, he may allo inquire of Rape, au 
may in- of Priſon-Breaches, and of Royal Fiſhes 
 quire., And by the ſaid Statute de d Coronatqi, 

he ſeems plainly authorifed to inquire d 
| Houſe Breaking, and of Treaſure Trou 

8. 30. Set. £5. Bt he that by the Comma 
His Pow- Law, the Coroner might, without th 
Zo Concurrence of any other, receive an 4p 

47 BY peal of Felony or Maim, on the Plaintif} 
3 finding ſufficient Pledges to the Sheriff f. 
the Proſecution, But it being provided 
. Weſtm. 1. 10. That the Sheriffs ſhall han 
Counter- Rolls with the Coroner, it ſeem 
that no Appeal ſince that Statute is uon 
commenced before the Coroner, unleſs th 
Sheriff be preſent, to take a Counter en 
of the Proceeding : Yet the Coroner ſeen 
ſtill to be the only Judge. 
3. 40. Seck. 19. A Coroner cannot receive Pee 
Bill of Appeal of an Offence done out 
the County, becauſe there can be no Tri 
thereof by the County: But he may f and 
ceive the Appeal of an Approver, or tal 
the Abjuration of one who confeſſes a k 
lony done in any County, becauſe alt 
ſuch Confeſſions there is no need of a 
- Til. ee 
. $8.41. Sec. 20, A Coroner may certainly | , 
ward Proceſs till the Exigent, on a Bill el 
Appeal before him ; And ic ſeems al a 
T0 p 
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ble Opinion that ſuch Proceſs ſhall be 
\warded by him only, and not by him and 

he Sheriff jointly ; and that he may pro- 

eed thereon to Outlawry. But ſince Mag. 

Car. by which it is enacted, Cap. 17. That 

0 Sheriff, Conſt able, Coroner, or other Bailiff 

the King ſhall hold Pleas of the Crown, he 

annot proceed to the Trial of the Ap- 
delle. | | ; 

Seck. 21. An Appeal before the Coroner 8. 42. 
ay be removed into the King's Bench, or 
hancery, by Certiorari directed to the 
oroners and 'Sheriff, but not by one di- 

ected to the Sheriff only. N 

Seck. 22. The Coroner may receive the S. 43. 
Appeal of an Approver for an Offence in ea, of 
the ſame or in a different County; And, — 
the Appellee be in the ſame County, he 
ay award Proceſs againſt him to the 
heriff, till it come to the Exigent, and as 
ſome ſay, to the Outlawry. But if the 
Appellee be in a foreign County, the Co- 
roner cannot award Proceſs againſt him; 
but muſt leave it to the Juſtices of Gaol- 
Delivery, or others before whom the Ap- 
peal is afrerwards recorded. 

Seff. 23. A Coroner may record a Fe- S. 44 
lon's Confeſſion of a Breach of Priſon, Confeſſion 
and the Confeſſion of any Felony by an *. elony, 
Approver, And at Law, if a Perſon ac. ; 
culed of any Capital Felony, except Sa-. 
crilege, and not charged with Treaſon, 
had fled to a Church or Churchyard, and 
within forty Days confeſſed himſelf guilty 
before the Coroner, and abjured the Realm, 
he ſaved his Life, if he afterwards depart- 
ed the Realm with all convenient Speed; 

%%%ͤ 3 
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But he was attainted by the Abjuration, 


without more. 
S. 45- Sed, 24. Where a Coroner acts as 2 
3 Judge, as in taking an Inqueſt of Death, 
ane or receiving an Appeal of Felony; the 
mr AQ of him who firſt proceeds, is of the 
ſame Force as if all the Reſt had joined 
with him: But after the Cauſe is ſo attach. 
ed in one, the Act of any other is ſaid tg 
be void. But where Coroners act miniſte. 
rially, as in the Execution of Proceſs di. 
rected to them on the Default of the She. 
Tiff, all their Acts are void, wherein all do 

not join. C 
Where a Seb. 25. By Weſtm. 1. 10. which waz 
Coroner made in Affirmance of the Common Lay, 
may take No Coroner ſhall take any Thing to do bis Ofic, 
« Fee. on Pain of great Forfeiture. But by 3 H. 7. i. 
A Coroner ſhall have on every Inque on View, 
13 8. 4d. of the Goods of the Murderer, if be 
have any; And if be have none, of ſuch 4- 
merciaments as the Townſhip ſhall be ami 
for his Eſcape, But by 1 H. 8. 7. On Requi 
to a Coroner to inquire on View of a Poſm 
dead by Miſadwventure, he ſhall diligently do hi 
Office, without taking any Thing therefore, u 
Pain of 405. 55 5 | 
8. 49. Seck. 26, His Record of an Abjuration, 
His Re- or of the Confeflion of breaking Priſon 
[oat „. or of the Confeſſion of a Felony by at 
verſable, Approver, eſtops the Party not only fron 
* .-. traverſing the Confeſſion, but alſo from 2 
ledging that it was taken from him by Du 
reſs, &c. And it is ſaid that if the Party 
plead that he is not the ſame Perſon, he 
hall be concluded by the Coroner's record: 
ing that he is the ſame Perſon, = : 
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Whcſe Caſes, it ſeems that the Judge may 
a Diſcretion, to inform his Conſcience, 
take an Inquiry from the People living 
next to the Place of the whole Circum- 
Witance, Cc. | : 
Sec. 27. If it be found by a Coroner's 
inqueſt that a Murder was committed in a 


r. 
ion, 


as 2 
eath, 
the 
the 
ned 


ach, Town, and that the Murderer eſcaped, 
do che Townſhip cannot traverſe the Eſcape; 
üſte. for it makes them liable only to an Amer- 
5 di. ciament, & de minimis non curat lex. 


= 5:5. 28. If a Perſon indicted of Murder 
by a Coroner's Inqueſt, be upon his Tri- 


alſo found not to have fled, yet he forfeits 
his Goods, becauſe the Finding of the 
Flight by the Coroner, cannot be control- 
led by ſuch a Finding by a Jury, who, as 


hs ſome ſay, had nothing to do with it. And 
f it is a common Opinion, that ſuch a Find- 
FE ing by the Coroner admits of no Traverſe 
fn whatſoever; but Quære, for ic ſeems againſt 
quef natural Juſtice to make a Man liable to fo 
en ſevere a Penalty, without giving him an 
Lbs Opportunicy of making his Defence. 


Set. 29. According to ſome Opinions a 
Coroner's Inqueſt of Self-murder is no 
Way traverſable: But according to others 
it may be removed into the King's Bench 
by Certiorari, and there traverſed by the 
Executor, &c. | 


41 Sekt. 30. If a Coroner appear to have 
Du. been corrupt in taking an Inqueſt, it ſeems 
It} that a Melius Inquirendum ſhall go to ſpecial 
be Commiſſioners, who ſhall proceed not on 


View, but upon Teſtimony, and the Coro- 
ner ſhall have nothing to do with ſuch In- 
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al afterwards; not only acquitted, but 


*'4 quell 


S, $12 


8. 52. 


8. 33. 


Of the Sheviff's Con- 
queſt But where his Inqueſt is quaſnel 
or want of Form only, he ſhall take 2 
new One, in like Manner as if he had 


* 


taken none before. 


CHAP, X. 
Of the Sheriff's Torn, 


28. . Seck. 1, PH Sheriff's Torn is che King: 


nal Infti- Court of Record, holden be- 
zution of fore the Sheriff, for redrefling of common 
#beSheriffs Grievances within the County: And by 
Tor. the Common Law every Sheriff is to make 
his Torn or Circuit throughout every Hun- 

dred twice in a Year, in order to hold 

this Court in each Hundred. And all In- 
habitants above the Age of twelve Years, 


unleſs ſpecially privileged, are bound to 


attend, not only to make proper Inquiries, 
but alſo to take the Oath of Allegiance, 
and to incorporate themſelves into ſome 
Free-pledge or Tithing, which anciently 
ſignified a certain Number of Families in 
the ſame Preeinct, the Maſters whereof 
were mutually bound for each other, and 
their Families. And the Stile of this Court 
muft be Curia viſus franci plegii Domini Regis 
tenta apud E. coram vicecomite in turno ſuo, C 
But the Law takes no Notice of any ſuch 
Court under the Stile of Turn vicecomit 
i © 4: for the Word Tory gogs not pro 
ZW 1 — 
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W.erly ſignify che Sheriff's Court, but his 
erambulation. r 
Sed 2. By che Common Law, the She- At what 
ff might hold his Torn at what Place, in- and 
Wd a5 often as he thought fit: But by r Po 
agua Charta 25 & 31 Ed. 3. Chap. 15. No den. 

WS beriff ſhall make his Torn through a Hundred S. 4. 
=: twice in à Tear, and at the accuſtomed 

ace: Viz. once within the Month after Ea- 

er, ard again within the Month after Micha- 

mas, and the View of Frank-pledge ſhall be 

We: tbe Term of St. Michael. And ſince theſe S. 6. 
Wcacutes, the Sheriff is indictable for hold- 

Ig his Court at any other Time or Place. 

and if an Indictment appear to have been S. 7. 
Wound at a Torn holden at any other Time, | 
is void. But neither of cheſe Statutes 8. 8. 
ention a Court-leet, and therefore it 


aks ems to be generally agreed, that an an- 
un- ent Court-leet may be holden by Pre- 
old nption, at different Times from thoſe 
In⸗reſcribed by theſe Statutes, and at what 
ars, I lace the Lord ſhall think fitting. But 
to court-leets granted ſince theſe Statutes, 
ies ut be holden at the Times limited by 
ce, N em; becauſe they are derived out of the 


orn, to which theſe Statutes did certainly 


itly tend. In the Caption of an Inditment S. 9. 
s in the Torn or Leet, the Day whereon it 

reof as taken muſt be ſet forth, that it may 

and pear not to have been on a Sunday. 


Seck. z. All Perſons, as well Maſters as ybar Per- 


epis rvants, above the Age of twelve Years, ſons owe 
Ga cept Peers, Parſons of Churches, Te- Suit tothe 
uch nts in antient Demeſne, and Women, Som 

mit e bound to appear at the Torn in proper > 277 


ron. But no one js bound to ſuch Suit, 
=” — 
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to a Torn within the Juriſdiction whereof Mi 
8. 12. he doth not reſide. And if a Man have RE” 
a Houſe which ſtands within the Precind; 
of two Leets, he ſhall do his Suit to the 
Court in whoſe Juriſdiction his Bed-chan. 
ber lies. But no Man can be of two Leet, 
and therefore one who lives within a pri. 
vate Leet, ſhall owe no Suit to the Tory, 
ec. unleſs the private Leet be ſeized into 
the King's Hands, or unleſs the Lord neg. 

le& to hold his Courts. en: | 
Se#. 4. By the Common Law, the She. 
riff at his Torn might not only receiv 
Inditments, but hear and determine then, 
The She- But ſince Magna Charts, which Enactetb, 
riff Au- Chap. 17. That no Sheriff, Conſtable, or «thr 
Fade, * Bailiff of the King ſhall bold Pleas of the Cm. 
751, Court, Neither the Torn, nor Court-leet candelive 
S. 13. any Perſons indicted before them for Fe. 
lony, but muſt refer them to the Juſtice er 
of Gaol-delivery : Neither can they ty Mi + 
any Indictment, or Preſentment, and there 
fore there is no Way of traverſing a Pre 
ſentment found at ſuch Courts, but by . 
8. 14. moving them into the King's Bench. Bu 
= this Statute of Magna Charta doth neith i 
reſtrain the Torn, nor Leet from takin 
Indictments, or awarding Proceſs thereon, 
as before: But this Power of awardiyl 
ſuch Proceſs is taken from all Torns, bi 
not from Leets, by 1 Ed. 4. 2. = 
Sect. 5. The Sheriff may impoſe a Fi 
Ion all ſuch as ſhall be guilty of a Col 
1 tempt in the Face of the Court, and ou 
ents, Suitor refuſing to be ſworn; and on cer 
S. 14. Bailiff refuſing to make a Panel; and ol 
Iithingman refuſing to make a — omi 
2 „ 
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col ent; and on a Juryman refuſing to pre- 
ave ent the Articles given in Charge; and on 
its WE: Perſon duly choſen Conſtable, refuſing 


o be ſworn ; but he ought to fine each 


m. Offender ſeverally, and not all jointly, ex - S. 16. 
etz, rept where a Vill is to be fined. 

pri- Seck. 6. Alſo it is ſaid, that he may in 

rn, is Diſcretion award an Amercement for 


he Offences abovementioned; and it 

-ems clear, that before 1 Ed. 4. 2. which 8. 17. 

eſtrains him from levying any Fines or 
\mercements on Indictments found before 

Wim, he might fine or amerce Perſons in- 

Wi&cd before him of Offences not Capital, 

ichout any farther Proceeding or Trial, 

che Steward of a Leet till may. 

Sed. 7. The Judgment that the Party 

all be in miſericordia Domini Regis, which Aﬀecr- 

Wcocrally is meant by the Word Amerce- ments of 

ent, being a judicial Act, ought to be the Amerce- 


a of the Court only, and requires not ent. 
ther ne Concurrence of the Jury, or of any o- 

a Pre Wer; neither does there ſeem to be any 

y it- WR calon why the Award thereof by the 

bu gage of a Leet, ſhould expreſs a certain 

eithe om, except in ſuch Caſes where no other 

takin; erſon is afterwards to affeer it: For in 8. 1g. 


ther Caſes the Award of a Miſericordia, is 
Wnly in order to authoriſe others to affix 
e Sum which the Party is to pay to the 
ing for his Default: But an Amercement 


a fin ; ſometimes taken for the Taxing the Sum 
Cu be paid upon the Award of a Miſericor- | 
7 " ia; and this is to be done by certain Of- 

on 


cers called Affeerors, ſpecially choſen and 

vorn for this Purpoſe; and though the S. 19. 
emmon Entries of Amercements in Leets 
F e 


S. 20. 

Fines, &c. 

Hoco reco- 
vered. 


© Jodgwen of Law, the Award of the 


 Avowry or Declaration of this Kind ought 


Court: But as ſome ſay, this need not be 


is adviſeable to alledge, that the Offence 


ment or Aﬀeerment; and alſo to fhey 
that proper Notice was given of holding 


* Right within the Juriſdiction thereof: But 


pe NE it is clear, that there mul 
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are general, that the Party is in. Miſericy- 
dja ro ſuch a Sum, without diſtinguiſhing 
between the Award and Aſſeſſment of it, 
or ſhewing by whom they are made; yer 


Miſericordia is the Act of the Court only, 
and the Aſſeſſment of the Sum the Act of 
the Aﬀeerors, and fo it muſt be pleaded, 
Bur if the Amercement is for a Contempt 
ro the Court, it may be ſettled by the 
Judge without any other Affeerment. 
Sect. 8. Of common Right, the King, 
or Lord may diſtrain, or bring Debt for 
ſuch Fines and Amercements. But every 


Bio Ar & ,£ wy 


expreſly to ſhew that the Offence wa 
committed within the Juriſdiction of the 


wk 4 & = 5 m4 my wot 


alledged in the Preſentment it ſelf: Alſo i 


was committed as well as preſented, and 
to ſhew the Names of the Preſentors, ant i 
the Affeerors in ſetting forth a Preſent M 


the Court; yet I do not find it ſettled 
that any of theſe Matters are neceſſary. 
Se&. 9. Of common Right, a Diſtreſs i 
incident to every Fine and Amercement in 
a Torn or Leet, for Offences of common 


if the Offence were only the Neglect dM 
a Duty created by Cuſtom, and of 


e a Cuſtom to warrant a Diſtreſs, av 
perhaps ſuch Cuſtom is alſo neceſlar;,f 
though the Duty be of a publick * | 

| 1 


ie. 


hing 
f i 
yet 
the 
Inly 
& of 
ded, 


op 
the 


in 
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Ml fendant cannot wage his Law. 
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Ok the Sheriff's Ton; 


- &#. 10, The Sheriff or Lord may for 8. 
ſuch Fines or Amercements diftrain the 


Goods of the' Offender, even in the High- 
way, or in Land not holden of the Lord, 
unileſs ſuch Land be in the Poſſeſſion of the 
Crown; but they cannot diſtrain a Stran- 


ger's Goods, though they have been levant 
and couchant on the Lands of the Offender. 


Sec. 11. If ſuch Court is in the King's 


Hands, the Diſtreſs may be ſold 'of com- 


mon Right, after it hath been kept for a 


reaſonable Time; and as ſome ſay, it may 
be in like Manner ſold, where the Court 


is in the Hands of a Subject. But no Bailiff 


can juſtify a Diſtreſs for any Fine or A- 
mercement in a Torn or Leet, without 


ſpecial Warrant. | 

Seck. 12. The Action of Debt for ſuch 
Fines and Amercement, being grounded 
on the Act of a Court of Record, the D 
' $24, 13. On the Preſentment of a Nu- 
ſance in a Torn or Leet, the Sheriff or 
Steward may either amerce the Party, and 
alſo order him to remove it by ſuch a Day, 
under a certain Pain, or may, order him to 
remove it under ſuch a Pain, without A- 
mercing him at all. And the Party having 


Notice of ſuch Order, ſhall forfeit the 
Pain on a Preſentment at another Court, 


that he hath not removed the Nuſance 
farther Proceeding. And 
every Pain ſo forfeited may be recovered 


in like Manner as a Fine or Amercement, 
by Diſtreſs, or Action of Debt; neither 
mall it be affeered to a leſs Sum than what 
is at firſt ſet. „„ 


Sec. 


S. 30. 


S. 32, 
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62 
S. 33. 


Of the Sheriff's Ton, 
Sec. 14. It ſeemeth that not only Con: 


Conſtables ſtables of Hundreds, who are commonly 
at Comm3 called high Conſtables; but alſo Conſta. 


Lau. 


$34 


S. 35. 


S. 37. 


bles of Tithings, who are commonly 
called petit Conſtables, or Tithing-Men, 
or chief Pledges were by the Common 
Law, and originally inſtituted for the Pre. 
ſervation of the Peace, for which Purpolg 
by the Common Law they may arreſt not 
only Felons, but alſo ſuſpicious Perſons, a 
Night-Walkers, and Haunters of Bawdy. 
Houſes, &c. and ſuppreſs Affrays: Alf 
they ought to preſent at the Torn or Leet, 


all thoſe who have not been ſworn to the 


King's Allegiance, and all other Offender, 


inquirable in the Torn or Leet. Alſo 


they are the proper Officers to Juſtices of 
Peace, and bound to execute their War- 


rant. But their Office being wholly Mini. 


ſterial, they may act by Deputy, eſpeci- 
ally if they have a reaſonable Excuſe for 
ſo doing. 7? 

Sect. 15. According to ſome Books, Con. 


ſtables are to be choſen and appointed by 


the Sheriff in his Torn, and according to 
others, they are to be choſen by the De- 
cennary ; but this Matter ſeems generally 
to be governed by Cuſtom ; But whether 
they be choſen by the one or the other, they 
ſhall be ſworn, and placed in their Officeby 
the Sheriff, as being Judge of the Court, 
And Quære, if it be not a good Cuſtom, 
for the Inhabitants of a Leet to ſerve this 
Office by Turn, according to the Situa- 
tion of their Houſes, ſince notwithſtand- 
ing ſome Perſons whoſe Turn it may hap- 
pen to be, may be uncapable to ſerve in 

Perſon, 


Pe! 
ef 
Ste 
he 


L 
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w Of the Sheriff's Con. 6 
Wpecſon, they may do it by Deputy; however 

WW. ems clear, that wherever a Sheriff, or 
reward have Power to Name a Conſtable, 

Whey have by Conſequence a Power of re- 

_F oving him. | 245 | 
Sed. 16. It ſeemeth, that not a_—— Who ave 
ermen of London, and Practiſing Barri- privileged 


ers at Law, and Attornies of the Courts From being 
t /fminfer Hall, but alſo Servants of ur goa 
WMcmbers of Parliament are privileged 8. 39 
rom being Conſtables, and may have a 
ric for their Diſcharge, though ems be 

pet 


Wchoſen by a particular Cuſtom, in re 
f their Eſtates or otherwiſe, 

Seck. 17. But neither a Captain of the 
King's Guards, becauſe his Office is of late 
Wnſticution'; nor a Practiſing Phyſician, be- 
Wcauſe he is but of a private Calling, being 
Wchoſen Conſtable in Purſuance of a Cu- 
tom in Reſpe& of their Lands can claim 
bis Privilege : Neither can any fitting 
WP cron exempt himſelf from this Office, 
virtue even of a Cuſtom, where there 
ee not ſufficient beſides him to execute 


"Mc. i 
5 Sect. 18. By F H. 6. The Wardens and Fel- 
I N of Surgeons infranchiſed in London, 
Barber - Surgeons admitted and approved 
cording to the Statute made in that Bebalf, 
Wot exceeding the Number of twelve, (and by the 
auity hereof, and the antient Cuſtom of 
he Realm, all other Surgeons) ſhall he diſ- 
ged of Conſtableſbip, and Watch, & e. 
Se. 19. By 32 H. 8. 40. The Preſidents of 
e Commonality and Fellowſhip of Phyfick in 
ondon, and the Commons and Fell:ws of the 
ſame, 
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ſame, ſhall not be choſen Conſtables in London 

e. Yet it is holden, that other Phyſician 

re not within the Equity thereof, becauſe 

there is no ſuch ſpecial Cuſtom for their 

Diſcharge, as there is for Surgeons. 

S. 45. ect. 20. By 6 W. 3. 4. Apotbecaries having 

been brought up as Apprentices ſeven Tears, ac: 

c cording to 5 Eliz. ſhall be exempted from tht 

Oje of Conſtable, while they continue to ex. 
„„ G A ö em; 

Punſt- Sec. 21. No Perſon can be committed 

_ ,, for refuſing to be ſworn Conſtable without 

uſing | i pin" 

be Conſta- more; but if the Party be in the Court 

ble, he may be fined, and if he be- abſent and 

have Notice of a certain Time and Place, 

having. been appointed him for taking the 

Oath before a Juſtice of Peace, and be 

preſented at the next Court for; a Reſu- 

al, he may be amerced: Alſo in either 

Caſe he may be indicted, either - before 

— of Oyer, or before Juſtices ol 

Peace; and ſuch Indictment ought ſpecial 

ly to ſet forth the Manner of the Appoint 

ment, Notice and Refuſal, & c. For it i; 

not ſufficient to ſay that the Party wa 

duly elected, or that he had due Notice, 

without ſhewing how ; neither is it ſuffick 

ent to ſhew that the Party refuſed to find 

a ſufficient Perſon to ſerve the Office oi 

Conſtable, without ſhewing that he refw 

ſed to ſerve it himſelf. Neither is it ſuf 

cient. to ſhew that a Man was preſented, 

and returned to be a chief Pledge, with 

out ſhewing that there were other inferidt 

5 Pledges. | 
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| Of the Sheriff's Ton- 6&7 
$:#; 22. The Office of Conſtables being Power of 
eceſſar for the Preſervation of the Fufices of 


auſe ; N. a LM 
„eace, Juſtices of Peace have by an unin- Fg 

r : e Diewss not:now' to be diſputed, 8 

vin Aaken upon them not only; to ſwear Con- 

4 tables who have been choſen at a Torn or 

erz but alſo to nominate and ſwear Con- 

„„ (ables where none have been choſen at 

ich Courts, through the Neglect of the 

red: i heriff or Lord; And alſo to diſplace 

hon: hole who have been ſo choſen and ſworn 

our them. And, as ſome ſay, the Seffions 

and f che Peace may ſwear a Man Conſtable 

lace, bo was choſen at the Leet, and unduly 

- the eiected. And by 13, 14 Car. 2. 12. If any 

7 be able, Headborongb, or Tythingman ſtall 

\ of, , r go ont of the Pariſh, any two Fuſtices 

ither Peace may make and ſwear 4 new one, till 

eſore be Lord of the Leet ſhall bold 4 Court, or till 

-« e ext Quarter Seſſions, who ſhall approve 

«cial. d Officer or appoint another, as they ſhall 

joins; ink fir: And if any Officer ſhall continue a- 

it is e 4 Trar, the Quarter Sefſions may diſcharge 

_— 0” i another in his Place, till the 

ati rd ſhall bold a Cour. 5 ES 

uffici: . Sec. 23. The Torn or Leet have no Juriſ- Ofnces 

o find iction over any Offences in reſpe& of any inquirable 

ce of ratute, unleſs fuch Juriſdiction be expreſſy in ib Turn. 
ref. Even them, but otherwiſe they are confi- 

t ſuff ed to Offences at Common Law, and to 

-nted, ach as aroſe ſince the laſt Court. But it is 

with do certain Rule, that an Offence is not 

\eriot "chin the Juriſdiction of theſe Courts, 


ccauſe it is not mentioned in 18 Edw. 2. 
oncerning the View of Frank-pledge. 


: F | Seck. 


” j 1 
| 
f 
q 5 
1 
1 
| 
| 
i 
. == 
ö ; 
ö 
| 
It 


— — — 


256õ*,éöä * 2 E — X Pr, © * 
* . 7 2 * 4 * $-<9%, 


—— — 


—_— — D 


2 
1 
z 


L 
1 
e 
1 . FU 
8 : 5 
1 © 7 
I $644 
4 x 
id 1 
14 
1 
1 
[ 
1 * 
1 
14 
18 
3 
a7 
HE 
11 
4 
{3 
þ 
4 
5 
4 
bl 
I 
LE 
"1 
* 
4 


TEX...” 
p —_ 
r 


* * — 
3 
n 


— 
r 
n n 


* „ 1 = = * 
ls 5 
* þ Foy 
LY: g 8 


— — 


poem, error 
— 
” 


— 2 6ä—ᷣ—ꝛ— 


— 


—— —— —L— ob uo eee 


— . 


— — — * —— — — — — —— — — x ·ů — łlx— 
— — 7 —— "Pg ee —— — — 
— at - 2 
A 5 — 
— OR — 


* — 
— > _ 
—U U—— —— — — — — — 
— CC — — — 
— _ 4 — — 
> 0.4 oe pas. 2 = — 2 2 — 


b 
ſil 


9 l 


66 
Treaſons. 
S. 51. 


Felonies. 


S. 52. 


S. E 


Law, except thoſe againſt the King's Per. 


Nature. Alſo it is commonly ſaid, tha 


Statute, and it is ſaid that it cannot inquir 


Grievances. Alſo it may inquire of all A 
frays, as being in terrorem Populi. Alſo ii 


. Alfo it may inquire generally of inferia 


or Eſtrays, or Wrecks belonging to tix 
| quire of che Seiſure of ſuch Things b 


S. 55. 
Nuſances, as all Annoyances to commid 


and alſo of all other ſuch like Offencs 


Ok the Sheriff's Toꝛn. 
Sect. 24. It ſeems agreed, that the Ton 
may inquire of all Treaſons at Comma 


ſon; and it is holden by ſome that he my 
inquire alſo of thoſe, as being of a publici 


the Torn may inquire: of all Felonies, er. 
cept Rape, and the Death of a Man. By 
of Rape it cannot inquire, becauſe as th; 
Law now ſtands, it is a Felony only h 


of the Death of a Man, becauſe it is nM 
— Nuſance; but £uere of this Re: 
on. | 5 | 
Sect. 25. It may inquire of Aſſaults an 
Batteries, if accompanied with Bloodſhe i 
but otherwiſe not; becauſe without Blood 
ſhed, they are not accounted comma 


may inquire of the common breaking «dM 
Hedges, Dikes, or Walls, and of all Pound 
Breaches, as being common Grievancalif 


Offences touching the King's Intereſi, « ö 
of all Purpreſtures or Incroachments up 
the King, and Alienations in Mortmanl 
and ſeiſures of Treaſure-trove, or of Wai 
King: But Quære, if it can preſcribe to u 


longing to the Lord being a Subject. f 
Sect. 26. It may inquire of all comma 


Bridges or Highways, Bawdy-Houſes, 6: 


\ 


: Of the Sheriff's Toꝛn. 67 4 
Ton (ling corrupt Victuals, breaking the | 
mon se of Beer and Ale, neglecting to hold 
Pe. pair or Market, keeping falſe Weights | 
my . Meaſures, &. alſo it is ſaid, that it 
blict ay inquire of all common Diſturbers of | 
that de peace, as Barretors, Eves-dropers, and 
er an common Oppreſſors, as Ulurers, 

Bu BW... and of all dangerous Perſons, as Va- 
5 th BY abonds, Night-walkers, c. and of all 
tors to the Court who ſhall make De- 


qui 
is no 


Res 


ult; And of thoſe who ſhall levy a Hue 5. 6, 
Wd Cry without Cauſe, or ſhall neglect co 
y one where they ought, G. and of 

e Neglect of keeping a Pair of Stocks, 
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s an any Vill within the Precinct; for which 
Incl, Bl ery ſuch Vill ſhall forfeit five Pounds. 
— Sd. 27. But a Man cannot be amerced 8. 62. 


2 Leet for Surchdrging a Common, be- 
Ale this only concerns the private Inte- 
ſo i Weſt of the Inhabicants; but ſome have 
0 l lden that a By-law made at a Leet, in 
dun :ſuance of a Cuſtom to make ſuch By- 
* ss, that no one under a certain Penalty 


all receive a poor Man to be his Tenant, 


3 9 Land?” y 
n 


elt, 1 o afterwards ſhall become chargeable to | 
maße Town, is good. However it ſeems S. 63. ; 
* Wat of common Right, any Leet with | 
Wa lent of the Tenants, may make By-laws 
ny der certain Penalties, in Relation to 


Watter properly cognizable by the Court 
gs by che Reparation of Highways, &c. But 
ä laws of a private Nature, are moſt 
— per for a Court. Baron. 
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*＋ . 28. It is ſaid that the Torn may S. 6, 
1 ire of any Offences within the Coun- 
_ as well as of thoſe within the Hundred 

_ F 2 in 
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68 Of the Sheriff's Con! 
in which it is holden; but the Jucors ſhal 
not be charged on their Oaths to: preſey 
any Offences, but thoſe ariſing withinthey 
particular Hundred. Alſo.by Marlbridge in 
Thoſe who have Tenements in ſever 
Hundreds, ſhall not be compelled to com 
to any Torn our of the Bailiwick in which 
they ſhall be converſant: Neither ſhall u 

Offence ariſing within the Precincts of 
Leer, be inquired in the Torn, unleſs they on 
have been a Neglect to preſent it in th 
Leet, which ſhall not be preſumed when 
| it doth not appear. _ 
Who may Sect. 29. By Weſtminſter 2. 13. Tbe Sheif 
be Futors ſhall take no Inqueſt, but by twelve Men at tk 
in a Torn. leaſt, who ſhall put their Seals thereto. In tk 
Conſtruction whereof it hath been hold 
5 that if there be more than twelve Juuſ 
S. 66. and all agree, all muſt put their Seals; buM 
chat if twelve only agree, it is ſufficiu t 
for thoſe twelve to ſet their Seals. 
- Sect. 30. By 1 Ric. 3. 4. No Officer ſuls 
turn or impanel any Perſon on any Inquiry ini 
Torn, but ſuch as be of good Name, and ln" 
Freehold of 205. per Ann. or Copybold of 20er 
8d. per Ann. on Pain of 40s. and even VR" 
68. dictment taken otherwiſe ſhall be void. But ii 
is ſaid in ſome Books, that any Pera 
happening to be preſent at a Leet, or rid 
by where it is holden, may for want fi 
Jurors be compelled to be ſworn, and 
this be Law, it follows that the ſaid d 
tute extends not to e 8 
Sec. 31. By 1. Ed. 3. Stat. 2. Chap WE” 
Sheriffs and all others. who take Indi men 
their Torns, or elſewbere, ſhall cake hen 
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Of the Sheriff's Toꝛn. 
the ſame to the next County-Seſſtons for th 
Peace, which ſhall award Proceſs. thereon, in 
like Form as if they bad been taken there, aul 
ſhall arraign and deliver the Party, &c. Al 
ſhall in Diſcretion ſet a Fine on ſuch. as ſul 
be indicted of Treſpaſs. And Eſftreats of th 
ſaid Fines and Amercements ſhall be enrolled, 
and by Indenture delivered to the ſaid Sberiff, 
&c. 0 the Uſe of bim who was Sheriff at th 
Time of the Indictment taken. And if ay 
Sheriff, 8c. do arreſt, attach, or put in Priſm, 
or cauſe any Fine to be taken, or levy any 4- 
mercement of any Perſon, by reaſon of any ſud 
Indictment, before they baue Proceſs from th 
Seſſions, or Eſtreats delivered out, be forfeit 
men 8 
Seck. 35. Notwithſtanding by the Word 
of this Statute, Juſtices of Peace may pro- 
ceed on ſuch Indictments as if taken before 
themſelves; yet if the Offence were not 
within the Juriſdition of the Torn, the 
Juſtices can in no Caſe proceed upon it, 
becauſe it was void, as being taken coran 
non Fudice, and the Statute muſt be intend- 
ed to mean only lawful Indictments. 
| Se, 36. A Preſentment by twelve or more 
in a Torn or Leer, of any Offence within 


the Juriſdiction of the Court, being neither 


Capital, nor concerning Freehold, ſubjeds 
the Party to a Fine or Amercement with- 
out any farther Proceeding, and binds hin 
for ever after the Day on which it is found, 


and admits of no Traverſe. But if it con. 


cern Life or Freehold, as if it charge a 


Man with not repairing a Highway as he 
ought to do by the Tenure of his Lands 
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Ot the Sheriff's Ton, 71 
t may be removed into the King's Bench, 
ind there traverſed; but not if it barely 


harge his Perſon, as for not cutting the 
. A WWBcanches of his Trees hanging over the 
s ful Highway, Ge. Alſo it ſeems that an In- 
of th Mictment of an Offence out of the Juriſ- 
roled iaion of a Leet, as of an Affray done 
berifi, Nut of its Precinct, or of the Non-appear- 
at th ance of one at the Court who lives out 
if on of its Precinct, is in like Manner traver- 
rin fable. But at this Day neither the Torn 


nor Leet can try any Traverſe, as hath 
been more fully ſhewn in Sect. 4. 

Sef. 37. But Juſtices of Peace may by S. 73. 
Force of the ſaid Statute of x Ed. 4. try a 
Man indicted of a Felony at the Torn. 


Jord Alſo it ſeems that they may try a Man for 
pro. any other Indictment at the Torn, which 
efore is traverſable at the Common Law. But they 


can not try any Traverſe of any other In- 
dictment in the Torn; for the Statute ſay- 
ing, that Perſons indicted of Treſpaſs ſhall 
make Fines, Cc. without ſaying that they 
ſhall be tried, ſeems to imply, that they 
ſhall be fined as they were before in the 
Torn, and ſtill are in the Leet without 
any farther Trial. Fs 
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S. 15 


' Manor, and ſometimes by other Perſons: 
And for a Recompence to ſuch Grantees for 


Non payment hereof, or Default to pte. 


% HA F. X.. 
Of the Cuuri- Leet. 


Sed. i. Court. Leet is a Court of Re. 
II cord, having the ſame juriſ. 
diction: within ſome particular Diiſtrid, 
which the Sheriff hath in the County; 
and therefore having in the preceding 
Chapter concerning the Sheriff's Torn, in- 
cidently conſidered the principal Matters 
relating to this Court, I ſhall in this Place 
take Notice only of ſome few other Mat 
ters there omitted. LID 
Sect. 2. Antiently all People who now 
owe Suit to any Leet, were bound to come 
to the Torn; but it being more for the 
Eaſe of the People to have Courts of this 
Kind near their Homes; by Degrees 
Grants of ſuch Courts were obtained for 
moſt Places, ſometimes by the Lord of the 


their Charge in obtaining ſuch Grants, it 
is uſual for the Inhabitants to pay a certain 
Sum of Money, called Capitage, or Certum 
Letæ at every ſuch Court, And for the 


ſent 


Of the Court⸗Leet. 73 
int it, ſuch Grantees may preſcribe to 

merce the Defaulters, and to diſtrain for 

e Amercement; but they cannot ſo pre- 

ribe for any other Matter of a private 

ature. een en 8 

Seck. z. No Man can be within two 8. 3. 
eets at the ſame Time, and in the ſame 
eſpect, therefore he who reſides within 

e Precincts of a Leet, the Lord whereof 

oth duly hold his Court, cannot be com- 

lled to come to a ſuperior Leet, for any 

urpoſe which may as well be anſwered. 


Re. y his Attendance at his own Leet; but if 
nil. private Leet, be ſpecially granted for two 
i, r three Articles only, it ſeems that the 
ty; habitants muſt attend the Torn for all 


ing 
in. 
ters 


lace 
Mat. 


her Matters. Alſo a Grand Leet may 

eſcribe to oblige a certain Number of 
Whabicants in every Town within its Pre- 

nct, to appear at every ſuch Grand Leet, 

enquire of ſuch Offences as were omit- 

d by the Inferior. Alſo if a Leet be 
Wicd into the King's Hands, all who owed * 
it to it, ought to come to the Torn, Cc. 

ſo the Sheriff's Torn as an Overſeer of 


10W 
ome 
the 


this e Leet, is to inquire whether the Ti- 
recs Wings be full; and may of common 
| - ght, as ſome ſay, and as others, by Pre- 
the 


iption, inquire of the Concealments of 


ons: ffences inquirable in Leets, &. 
s for Cd. 4. A Court- Leet ſhall be forſeited, s. ,, 
s, & only by Acts of groſs Injuſtice, but 


"tain 
tum 
the 


pre- 
ſent 


Wo by bare Omiſſions and Ne glects, e- 
WE c1ally if often repeated, and without a 
lonable Excuſe. 
| 5 ry 

Sed. 


74 | Of the: Court⸗Leet. 
Seck. 5. The Caption of an Indictment 


in a Court Leet, ad Cur. Viſ. Franc. Ply, 


cum Cur. Baron, 8c. is good, for the Word; 
cum Cur, Baron. ſhall be rejected. 

Sect. 6. The not ſetting forth in the 
Caption, whether the Court was holden 
by Grant or Preſcription is helped by the 
Multitude of Precedents. 784 
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| CHAP. XII. 
| Df Arreſts by private Perſons. 


.. 1. A LL Perſons of full Age, pre- 4rwefs by 
£4 ſent when a Felony is com- Perſons | 
itted, or a dangerous Wound given, are „nie- 
Wound to apprehend the Offender under edly Low 
Wain of Fine and Impriſonment; and there. = 
Wore by the Common Law, if any Homi- 8 
ide be committed, though by Misadven- 
Ware, or Self-Defence, or if a dangerous 
ound be given, with or without Malice, 
Wn a Town or its Lanes or Fields in the 
ay, the Town ſhall be amerced, and if 
Nut of the Town, the Hundred: And ſince 
e Statute of Vincbeſter 5. by which wal- 
d Towns are to be kept ſhut from Sun 
Wctiog to Sun riſing, if the Fact happen in 
Ich Town by Night or by Day, and the 
5 cya eſcape, the Town ſhall be amer- 


1. 
2. 


Seck. 2. Alſo all private Perſons are in 
e Manner bound to purſue and endea- 
Pur to take thoſe on whom a Hue and 
ry ſhall be levied for any of the Crimes 
ovementioned. Hue and Cry is the Pur- 
it of an Offender from Town to Town 
he be taken, which all who are preſent 
hen a Felony is committed, or a dange- 
8 | Tous 
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the Night-time, and by 21 H. x. Upon 


8 probable Cauſe : The living a Vagran 


rous Wound given, are bound to levy x. 


* 
5 . 
X 4 x 43 4 65 6 N 1 
: ” L E " | "hs 0 2 3 * 'P 
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gainſt the Offenders. Alſo a Man may 
levy it, againſt one who ſets upon him in 
the Highway to rob him. And by Mincbe. 
fer 4. it ſhall be levied on a Stranger, who 
ſhall not obey the Arreſt of the Watch in 


Treſpaſſers in Foreſts, Chaſes, Parks ot 
Warrens. But if one levy it without of. 


> 5 * ficient Cauſe, he is puniſhable as a Diſtur. 4s 
A 5+, ber of the Peace). ðͤ „ 45 bei 
S. 6. Seck. 3. In Order to raiſe; an Hue and up 
Cry, you ought to declare the Fact to the len 
55 next Conſtable, and deſcribe the Offender N bei 
and the Way he is gone; whereupon the WM of 
Conſtable ſhall immediately raiſe de 5 

Town. and make a Search, whether it be on! 

Night or Day; and if the Offender be n« ty 

found, he muſt with the utmoſt Speed, ty end 
Horſemen as well as Footmen, give th: no 

like Notice to the neighbouring Conf. ſtif 

bles, who are in like Manner to make 2 Fel 
Search, and to give Notice to the Confiz mit 

bles next to them, and they to the nei, an 

till the Offender be found. or 

Seck. 4. Every private Perſon is bom ger 

to aſſiſt an Officer demanding his Heh, | 

for the Taking of a Felon, or of an Affray- AW if 

e .r, or for ſuppreſſing of an Affray, Ge. on 
Arreſts Sect. 5. There are ſeveral Cauſes of 9 the 
permitted ſpicion, for which it is generally agreed. 
by Law. that the Arreſt of an innocent Perſon iſo 
8. 9 Felony, may be juſtified, if ſuch Felon con 


were committed, as the common Fame a 
the Country, eſpecially if grounded on! 


by private Perſons, 


. Nadie and diſorderly Life, without any viſi- 
ple Means: The being in Company with 
in WY. known Offender at the Time of the Of- 
cb. fence: The being found in ſuch Circum- 
vo gances as induce a ſtrong Preſumption of 
1 in MW Guilt, as coming out of a Houſe where a 
pon Murder has been committed, with a 
t ploody Knife in one's Hand: The Beha» 
fol. N ving ones Self in ſuch a Manner as betrays 
Ive. a Conſciouſneſs of Guilt; as where one, 
being under an Accuſation, abſconds, or 
and upon his Apprehenſion ſeems, by his Si- 
tie lence, tacitly to own himſelf Guilty: The 
der, being purſued by Hue and Cry. But none 
the of theſe Cauſes, nor any other, will juſti- 


ſy the Arreſt of an innocent Perſon, by 


it be one who doth not himſelf ſuſpect the Par- 
ny to be guilty, though he act in Obedi- 
, by ence to a Conſtable. Alſo it is generally 
: the WW holden, that none of theſe Cauſes will ju- 
alt: N ftif/ the Arreſt of an innocent Perſon for 
ke 1 WW Felony, where no Felony at all was com- 


W mitted: But Qsære, whether the Arreſt of 
an innocent Perſon upon a Hue and Cry, 
or on a Juſtice's Warrant, come within this 
general Rule. 5 


He ect. 6. He, who in pleading would ju- 
(fray BW tify the Arreſt of an innocent Perſon up- 
YC, 

fte Suſpicion, and that he himſelf ſuſpect- 
greel Wed che Party; and regularly, he ought al- 
n \ o to ſhew that the very — Crime was 
on committed; but if there were - ſeveral 


Replication be ſon tort demeſne anſwers 
che whole; and where a Man arreſts an- 
| other 


77 
8. 11. 


S. 12. 


S. 13. 


S. 16, 17. 


S. 18. 


Won Suſpicion, muſt both ſhew the Cauſe of 


WH Cauſes, he may alledge them all, for the 


> 


Ot Arreſts + 
other who is actually guilty, he needs not 
ſet forth any Cauſe of Suſpicion; but may 
ſay in general, that the Party feloniouſy 
did the Fact, and that he arreſted him for 
it, Ss. 

'Se&. 7. The Arreſts of Offenders by pri. 
vate Perſons, are in ſome Caſes allowed 
for the Prevention of a Felony only 
intended, as where a Man ſees another 
upon the Point of committing a Felom, 
or doing any Act which would manifeſtly 
endanger the Life of another, in which 
Caſe he may lay hold of him, and detain 
him till he ſhall appear to have changed 
his Purpoſe. 5 
Seck. 8. Alſo it is ſaid, that any one may 
arreſt a ſuſpicious Night-walker, and de-. 
tain him, till he make it appear that he i; 
2 Perſon of Reputation: And it hath been 
adjudged, that any one may apprehend 1 
common notorious Cheat, going about 
the Country with falſe Dice, and caught 
playing with them, in order to have hin 
before a Juſtice of Peace. But no privat 
Perſon can of his own Authority arreſt 
Man, for a bare Breach of the Peace after 
it is over. bY” 

Arreſts re- Set. 9. By 4 & 5 W. & M. 8. Who 
awarded by hall take a Robber in any Highway or Road, 
1 and proſecute him to Conviction, ſhall receiv 
from the Sheriff, without any Fee, for evi 
ſuch Offender 2 convicted 40 l. within ar 

Month after ſuch Conviction, and Demani 

thereof made, by tendring a Certificate und! 

the Hand or Hands of the Fudge or Fuags; 

And in Caſe any Diſpute ſhall ariſe, 5 1 

al 


| by pꝛibate Perſons, 

oe or Fuſtices ſo (certifying, ſhall by their 
. Le heate — the 6 7 paid, in ſuch 
WP roportions as to them all ſeem juſt. And if 
) ſuch Sheriff ſhall die or be removed, before 
Je End of one Month fry ConviBion and 
Penand, the next Sheriff ſhall pay the ſame 
Within one Month after Demand, and Certifi- 
te brought as aforeſaid: And the Sheriff 
Waking Default in paying the ſaid Sum, ſhall 
reit double as much. And if any Perſen ſhall 


Wo Liled by ſuch Robber in endeavouring to ap- 


ebend bim, &. the Executor - ſhall receive 
ol. from the Sheriff, &c. upon Certificate un- 
„ be Hands and Seals of the Fuſtices of Aſ- 
, or of the two next Fuſtices of the Peace, of 
cb Perſons being ſo killed, which Certificate the 
id Juſtices are to give, without Fee, ”= 
ficient Proof. And every Perſon who ſhall ſo 
WW ke, proſecute or convict ſuch Robber, ſhall 
ve as 4 farther Reward, the Horſe, Money 
Wd other Goods of ſuch Robber that ſhall be 
blen with him; notwithſtanding any Title to 
e ame, either in the Crown, or in the Lord 
an Manor, or in the Lender or Letter of the 
We to Hire to ſach Robber ; provided that this 
pl! rot take away the Right of any Perſon to 
Wb Horſes, &c. from whom the ſame were 
ore feloniouſly taken. N | 
Se. 10. By 6& 7 W. 3. 17. Whoever 
4! opprebend any Perſon that ſhall counterfeit 
e current Coin of this Realm, or for Lucre 
5, waſh, file or otherwiſe diminiſh the ſame, 
all cauſe to be brought into the Kingdom 
7 clipped, falſe or counterfeit Coin, and proſe- 
te ſuch Perſon to Con viction, ſhall bawe from the 
if 40 l. upon the Fudge's Certificate, &c. 


2 * 


SeF. | 
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Set. 11. By 10 &. W. 3. 23. Whey 
' ſhall take and proſecute fo Como Bins any Perſu 


who by Night or Day ſhall in any Shop, WW. 
bouſe 1 1 ih. bouſe — e ful 
Goods to the Value of 55. (though ſuch Shy, 
&c. were not broken, and though no Perſon wn 
therein) or ſhall afſiſt, bire, or command an 
Perſon. to commit ſuch Offence, Het bave a Ci 
tifcate thereof gratis from the Fudge, expreſſy 
the Place where ſuch Felony was . committ; 
And if any Diſpute ſhall happen about the Righ 
to ſuch Certificate, the Fudge ſhall direſt th 
' ſame into ſo many Shares, to be divided a 
the Perſans concerned, as to bim ſhall ſeem ru. 
ſonable, which Certificate, ¶ before any Benji 
made of it,) may be once aſſigned over, a 
ſhall, diſcharge the Party intitled to it from 
Pariſh and Ward Offices, where the Felony wn 
committed; And the Certificate ſhall be inralld 
by the Clerk of the Peace for one Shilling: Au 
the Executors of bim who ſhall be ſlain by ſui 
 Felons in endeavouring to apprebend them, ſw 
have the like Reward. CE as 
Se. 12. By 5 Annæ 31. Every Perſon wh 
ſhall take and proſecute to Convifion one guily 
of Burglary, or of feloniouſly breaking and a 
tiring an Houſe in the Day, ſhall receive, alm 
the Reward given by the ſaid Statute of 10 l 
Il W. z. 40 l. concerning which - the ſam 
Rules in Effect are preſcribed as are provided 
4 & 5 W. 3. concerning the Apprebender: f 
Highway Mem  _ 5 
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0 H A b. XIII. 
7 Ari by public Offs 


15 A Reefs by publick Officers by 


Virtue of Proceſs from a 

durt of Record, ſhall hereafter be con- 
Jered, but in this Place we ſhall treat 
ly of Arreſts without ſuch Proceſs. 
Seck. 2. By the Statute of Wincheſt. 4. Is Watch 
ery City from the Day o 4 Aſcenſion unto oh men. 
cf St. Michael, fox Men ſhall keep 
ery Gate, in every Boroug b, twelve . 
Tun fix or four, — "(hall Watch * 
wo /c:ting to Sun riſing. And by 5 H. 4. 3. 
e Watch ſhall be made on the Sea- Coaſts, as 
al in Times paſt, &c. And in the Commiſh 
5 of the Peace, this Article ſhall be put in, 
the Jaſtices in inquire of, and puniſh the De⸗ 
ou in 7 Se rd bi R 7 | 
Seck. 3. Any Inhabitant of a Tow 8. a; 
t no Stranger, is indictable for 12 " 
eping a Watch, or finding another to 

p it for him: But a Conſtable ſeems to 
re = Power to commic for ſuch 
fault. | 
ec. 4. And by the faid Statute of 
„ ebeſt. 5 F any Stranger paſs by the Watch, 
ball be arreſted till Morning, and then if 
bear to be ſuſpicious be ſhall be delivered to 
WE Sheriff, and * * bim till duly n 
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$2 Ok arreſts by publick Officers, 

See chäp. And if ſuch S ou, f will not obey the Am 
72. be ſhall be purſued by Hue and Cry, &c. By 
= this Statute being in the Affirmative do 
not take away the Power which priva; n 

. Perſons have by the Common Law. to Au. 
reſt ſuſpicious Night-Walkers. * 
Conftables, Seck. 5. A Conſtable hath not only the ſan; Y''® 
| Power which a private Perſon hath 9 
make an Arreſt for Felony, but hath al 
greater Authority to demand Afﬀiſtang 
rom others, and is liable to a ſeverer Pine 
for his Neglect, and hath no ſure Way d 
diſcharging himfelf from the Arreſt of the 
Party apprehended, but by bringing hin 
before a Juſtice of Peace, whereas a pi. 
* vate Perſon needs only deliver him over iy 
* the Conſtable. — + 
S. 8. Seck. 6. Alſo a Conſtable hath not o/ 11 
Book 1. Power to arreſt thoſe whom he ſhall u 
thay. 63. engaged in an Affray, but alſo to dem 
them till they ſhall find Sureties of h 
Peace; whereas a private Perſon, if th 
Affray be not attended with Danger 
Life, can only ftay the Affrayers till th 
Heat be over, and then deliver them to h 
Conſtable, and ſtop choſe who ſhall þ 
coming to join either Party. | . 
| Se. 7. An unlawful Arreſt by a Cir 
ſtable without a Juſtice's Warrant, can 
be made good by a Warrant taken out 

terwards; and it is ſaid that if a Conſtib 

fuffer a Perſon arreſted by Virtue of fu 
: Warrant, to go at large, he cannot a 

8. 9. wards arreſt: him by Virtue of it; but i 
the Party afterwards voluntarily rene 
into Cuſtody: Quære if the Conſtable u 

| I 
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ot lawfully detain him, and bting him 
efſore the Juſtice in Purſuance of the War- 
__—_- ae. EE] 

1 Seſt. 8. A Conſtable cannot juſtify Ati 

WA ce ft by Force of a Warrant from a Ju- 

ice, which appears in the Face of it, to 

e for 2 Matter out of his Juriſdiction, 
5e. But it ſeems that he ought to execute 5; 1. 


all . | 

| eneral Warrant to bring a Perſon before 

— Fultice, to anſwer ſuch Matters as ſhall 

kin A objected againſt him on Part of the _ 
o & ing · Alſo it hath been ſtrongly holden, 8. 11. 
— at it is not material whether the Party 

1 refted by Virtue of a Warrant from a 
nice of Peace, were Guilty or Innocent, 
ler. whether the Felony; Cr. were actually 


Wommitted or not, for it would be a great 
iſcouragement to Officers, to ſubject 
em to Actions in ſuch Caſes, for doing 
hat they apprehend to be their Duty; 
Wd the Liberty of the Subject ſeems ſuf- 
Wicntly ſecured, by ſubjecting the Juſtice 
an Action. But there ſeems to be mucli 
ore Reaſon to ſubject a Conſtable to 
Action for executing a general War 
Wnt, to ſearch for Felons or ſtolen Goods: 
auſe ſo large a Warrant leaving it to 4 S. 10 
Wmmon Perſon's Diſcretion to arreſt 
n Perſons, and ſearch what Honſes he 

Winks fit, ſeems illegal in the Face of ic 
ed. 9. By the faid Statute of Wincheft. Balli if 


* Is _ walled Towns, the Gates ſhall be Towns. 
7 1 ed from Sun ſetting to Sun riſing ; and no 
U . ſhall lodge in the. Suburbs from nine of the 


> until Day, it bout his Hoſt will anſiver 
im : Aud the Bailiffs of Towns ſhall ever 
8 3 Mees 


ble ni 
i 


84 Ok Arreſts by une Officer, 
teenth Day at leaſt, male Inquiry of all 

. Hoſts, &C. TELL of | 2 
Fuſtices ef Set. 10. Any Juſtice of Peace may by 
Peace. Word of Mouth authorize any One to a. 
S. 14. reſt another, who ſhall be guilty of » 
_ ©. actual Breach of the Peace in his. Pr. 
J. 13. ſence, or of a Riot in his Abſence. At 
Supra he may grant his Warrant to arreſt. a Mu 
chap. 8. for Treaſon, Felony, Præmunire, or a 
other Offence againſt the Peace. Al 


wherever a Statute gives any one. Juſtic i 
of Peace Juriſdiction over an Offence, den 
Power to require a Perſon to do any c 
tain Thing, it impliedly empowers ſid ot 
Juſtice to bring the Party before him, ie 
But anciently it was holden, that one J. 
ſitice of Peace could not make out a Wy iWwc 
S. 16. rant for an Offence, cognizable only by 
Seflions of two or more Juſtices, but o 
contrary Opinion: ſeems: now to be en 
S. 18. bliſhed by conſtant Experience. And im 
the like Experience, the Power of a e 

ſtice of Peace of granting Warrants tv 
Felony, . or other Miſdemeanor, befor 
any Indictment found, ſeems alſo at thi 
S. 19. Day to be eſtabliſhed: Yet fince the dl 
S. 20. Books are generally to the Contrary, it ili 
adviſable for Juſtices of Peace, to be on 
cCautious in this particular, eſpecially w＋ eut 
the Crime for which the Warrant is mon 
cannot be heard and determined by ar 
]uſtice who made it, without the Concã i 2n 
| rence of others. | 4 
The Form Sec. 11. Such Juſtice's Warrants ou 
of their to be under his Hand and Seal; and rol : 
Warrants. forth the Year and Day wherein 
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Of arreſts by publick Officers, 35 


ade; and to ſet forth the Count 
5 Margent. It may 
In the Name of the King, or of the Juſti- 
e. If ic be for the Peace or good Be- 
aviour, it is adviſable to ſet forth the 
auſe for which it is granted. It may be 
W-icher general, to bring the Party before 
Way Juſtice of che County; or ſpecial, to 
Fring him before the Juſtice who granted 
may be directed to the Sheriff, Bai- 
if or Conſtable, or to any indifferent Per- 
Won by Name: But it ſeems that neither 
ay Conſtable, or private Perſon who is 
Wot of the Precin& wherein it is to be 
xecuted, are bound to ſerve ir. | 


n the Body or 


8. 22. 
S. 24. 


8. 25. 


S. 26. 


S. 27. 


able being ScbWar- 


worn and commonly known, and acting nt how 
executed. 


W 5:5. 12. A Bailiff or Conſt 


ithin their own Precincts, are not bo 
o ſhew their Warrant to the Party, tho 
e require it, but need only to acquaint 
im with the Subſtance of ir ; but if they 
e not ſworn. and commonly known, or 
they act out of their own Precincts, 
ey muſt ſhew their Warrants if required. 
Sea. 13. The Sheriff, but no other Per- 
Wn, having ſuch Warrant directed to him, 
ay authorize others to execute it. No 
onſtable out of his own Precinct, can ex- 
cute a Warrant generally directed to all 
onſtables; but a Conſtable to whom a 
arrant is directed by Name, may execute 
ere within the Juſtice's Juriſdic- 


CHAP: 


S. 28. 
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Houſe, be denied Admittance after he hat 


in any Action; or upon a Warrant for the 


Houſe, and are immediately purſued by: 


| lawful Arreſt, eſcapes and ſhelters himſ 


HA. XIV, 
Where Doors may be broken opn 
in order to make an Arreſt 


Seck. 1. F a Perſon authorized to arref 
another, who is ſheltered in a 


requeſted it, and ſignified the Cauſe of hi 
Coming, he may break open the Door, he 
either upon a Capias on an Indictment, 

or upon a Capias utlagatum, or Capias B fat 


Peace, or good Behaviour; or upon 
Warrant for the Levying of a Forfeiture, 
any Part whereof belongs to the King; « 
where one known to have committel 
Treaſon, or Felony; or to have given: 
dangerous Wound, is purſued by a Col. 
fable or private Perſon, either with 0 
without a Warrant; or where an Affrayi 
made in an Houſe, in the View or Hear 
ing of a Conftable; or where thoſe wh 
have made ſuch an Affray, fly to a 


Conſtable; or where a Perſon under | 


in an Houle, 


Seck, i 


14 


Sell. 2. By 3 & 4 Fac. 1. par. 35. Upon any 
2% Writ, Warrant, or Proceſs awarded jo 
= officer, for the Taking ef 7 popiſh Recu- 

or 


ant, ſtanding excommunicated uch Recu- 


Ven any Doors, W IETEES 

Sect. 3. But where Juſtices of Peace are 
authorized by Statute, to require Perſons 
o come before them to take certain Oaths, 
he Officer cannot break open Doors by 
irtue of a Warranr, to bring Perſons be- 
ore the Juſtices to take ſuch Oaths, be- 
cauſe the Warrant is not grounded on a 
Precedent Offence, Cc. but if an Officer 
having entred into a Houſe to ſerve ſuch 
Warrant, the Doors be locked upon him, 


Liberty. 


G 4 


ancy ; it ſhall be lawful if need he, fo break | 


Wi: may break them open co regain his 


mhere ©002s may be bzoken, Kc. 37) 


S. 11, 
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O Bail. 


HERE a Perſon is brought 
| before a Juſtice of Peace, 
8. 1. on an Accuſation of Treaſon or Felony, 
| he muſt be either bailed or committed, 
FF unleſs it manifeſtly appear that no ſuch 
| Crime was committed. or that the Suſp; 
cion was + mon” By in which Caſes he 
charged. | 1 


Seõ, 1. 


may be di 
The 4 Se#. 2. The Words Bail and Mainprize re 
— — are often uſed promiſcuouſly, and they il: 
pris. both agree in this, that they ſignify the Bl = 


Saving a Man from the Common Gaol, by 
his Friends undertaking for his Appearance, 
S. 2. G.. And the chief Difference between 
them is this, that a Man's Mainpernors are 
barely his Sureties, and cannot impriſon 
; him themſelves to ſecure his Appearance; 
Ae" fu- but a Man's Bail, are looked upon as his 
Pe. _ Gaolers of his own Chuſing, who if they 

ſuſpect him, may either detain him them- 
ſelves, and compel him to appear accord 
ing to the Condition of the Recognizance, 
or may bring him before a Juſtice 

Peace, by whom he may be committed, 
unleſs he find new Sureties, 


Se 


Si 


Ok Bail. 


be uſual for the King's Bench to bail a 
lan on à Habeas Corpus on a Commitment 
r Treaſon or Felony, without four Sure- 
es: The Sum, in which the Sureties are 


WS cher in Diſcretion, on Conſideration of 
e Ability and Quality of the Priſoner, 
ad the Nature of the Offence ; and the 
reties may be examined on Oath con- 


| Nees the Bail; and if a Perſon be bailed 


Y, 

ed, inſufficient Sureties, he may be requi- 
ch d either by him that took the Bail, or by 
pi y other who hath Power to bail him, 
he find better Sureties; and on his Refu- 


may be committed, for inſufficient 


120 reties are as none. But Juſtices are to S. 5. 
hey e Care, that under Pretence of requi- 

the g ſufficient Surety, they do not inſiſt 

,by ſuch high Bail, as in Eſtect amounts to 

ice, Nenial of Bail. | 

cen eck. 4. If the Party bailed by inſuffici- 

are ſt Sureties do not appear according to 

iſon Condition of the Recognizance, the 

ce; tice, &c. who bailed him, is fine able 

his che Juſtices of Aſſize: But if he ap- 

hey ar, it. ſeems that the Perſon who bailed 

em. is excnſed. _ 

ord , 5. The Bailing of a Perſon not ,,, 
nce, lable by Law, is puniſhable either at te Þ 
of Common Law as a negligent Eſcape, laing 


1 a go af large by Suretie, that is not 
8 Replewi- 


| ) be bound, ought to be never leſs than 
I for a Capital Crime; but it may be 


rning their Sufficiency, by him that 


89 
.. 3. No Perſon ſhall be bailed for ht Bait 
Las by jeſs than two, and it is ſaid not is ſuſſi leni. 


; Ws an Offence againſt the Statute. And Perfors not 
by Weſtm. 1. 15. If the Sheriff, or any o- bnilable. 


S. 8. 
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= a IT — eng 


3 
— — — er EC 
25 ICI 2 — 


Repleviſable, if be be Sheriff, or Conftabh, „ 

other Bailiff 7 Fee, which bath keeping g 

Priſons, be ſhall loſe his Office for ever. 4 

if the Bailiff, &c. of-ſuch as have Fee, & 

contrary to the Will of his Lord, he ſhall bau 

three Years Impriſonment, & c. And by 27 U 

1. Fuſtices of Aſſize, & c. ſhall require if an 

have offended contrary to the ſaid Statute f 

Weſtm. 1. and whom they ſhall find gui, 

they ſhall puniſh according to the ſaid Stat, 

And by 4 Ed. 3. 2. Tuſtices of Gaol deliuim, 

ſhall enquire f, and puniſh Sheriffs, and Gaikn, 

and others 21ho ſhall make Deliverance, er | 

to Mainprize, Perſons indicted before Fuflin 

of Peace, which be not mainpernable. Al 

by 1 & 2 Ph. & Mar. 13. Juſtices of Peau 

bailing Perſons contrary to the Purport d 

the ſaid Statute of Weſtm. 1. 15. are fins 

able at the Diſcretion of the Juſtices d 

Gaol]-delivery. . 

Sect. 6. Juſtices of Peace, before thy 

bail a Man under Commitment, muſt x 

their Peril inform themſelves of the Ca 

8. 12. for which he was committed, for if . 

Were in Truth committed for a Cauſe ni 

bailable by Law, it is no Excuſe that thy 

did not know that he was committed nt 

ſuch Cauſe, &c. 

| Offences of Set. 7. It is an Offence by the Comma 

— Law, as well as by Statute, and puniſhatk 
_ "Ji by Indictment as well as by Action, "ll 

S. 14. deny, or delay, or obſtruct Bail where 

 < ought to be granted. But he who ll 

Power to bail another, is not bound 

offer it before he commits him, unleſs th 

Party deſire it. 2 
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| | Of Bail, 
s.. 8. By Weſtm. 1. 15. If any with-hold 
iner, repleviſable, after they have offered 
3 f jent Suretie, he ſhall be grievouſly amerced; 
4 ſo ſhall be who ſhall take any Reward for 


. Deliverance of ſuch, and be ſpall pay double 
- be Priſoner. And by 27 Ed. 1. Jie, 0 
 m Tie P inquire of and puniſh thoſe who 
« * end contrary to the ſaid Statute of 
i, RW ciim. 1. | 
al Sect. 9. By 31 Car. 2. Whenſoever apy Per- S. 16. 
vn, ſhall bring any Habeas Corpus directed to Habeas 
ce. Perſon wharſceper, for any Perſon in bis Corpus 
„h, and the ſaid Writ fool be ſerved on 4. 
: /aid Officer, or left at the Priſon with any 


the Under-Officers, &c. the ſaid Officer, or 


4 | 
Ss: Under-Officer, ſhall within three Days after 
Peac Service, (unleſs the Commitment were for 


We caſon or Felony, plainly and ſpecially expreſſed 
the Warrant of Commitment,) on Payment, 
Tender of the Charges of bringing the Priſo- 
, to be aſcertained by the Fudge or Court 


= Wt awarded the Writ, and indorſed thereon, 
Call RT cx ceeding 12 d. per Mile; and on Security 
if wa by bis own Bond, to pay the Charges of 
e u ul bim back, if remanded, and that be 
t w ver ſcope by the Way, return the Writ, 


1 


| Wd the Writ, or ſuch other Perſons before 


if; the true Cauſes of his Detainer or Im- 
Torment, unleſs the Commitment be in a 
cee beyond twenty Miles Diſtance, &c. And 
band twenty, and not above one Hundred 
er, then within ten Days; and if beyond 
Hundred Miles, then within twenty Days. 


Sect. 10. 


d bring the Body before the Fudge, &c. that 


bon it is made returnable ; and ſhall likewiſe 
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92 
8. 17. . 


S. 18. 3 
and not having wil fully negletted for tuo Tu: W,; 


detained for any Crime, unleſs for Treaſon „ 


S. 22. 


in whoſe Cuſtody the Party ſhall be, returniil 


: before any other of them, with the Return . 


Corpus under the Seal of the Court when 


&c. ſhall within the Times reſpectively bijm 


 Pearance in the King's Bench the next Term," 


Ok Bail. 

Sec 10. And all ſuch Writs ſhall be mark] 
thus, Per Statutum triceſimo primo Cara 
ſecundi Regis, and ſhall be ſigned hy th 
Perſon that awards them, And any Perſon ( 
being convitt, or in Execution by legal Proc, 


to pray a Habeas Corpus) being committed y 


Felony plainly expreſſed in the Warrant of Cm 
mitment, in the Vacation Time, may comPli 
to the Lord Chancellor, or Lord Keeper, or ay 
Fuſtice of either Bench, or Baron of the Exch. 
quer of the Degree of the Coif ; and the ſi 
Lord Chancellor, &c. and Fuſtice, &c. a 
View of the Copy of the Commitment, or thy. 
wiſe on Oath, are authoriſed and required n 
Pain of 500 l. on Requeſt in OY by ſu 
Perſon, or any in his Behalf, atteſted and ſi 
ſeribed by two Witneſſes, who were preſent at th 
Delivery of the ſame; to grant an Habes 


he ſhall be a Fudge, to be directed to the Oficn 


immediate before the ſaid Lord Chancellor, &. 
and on Service thereof as aforeſaid, the Offen, 


limited, bring him before the ſaid Lord Char 
cellor, &c. or Fuſtice, & c. or in bis Abſent, 


the Writ, and the true Cauſes of the Conni. ro 
ment and Detainer And thereupon, vit e 
two Days, the ſaid Lord Chancellor, &c. J. 

ftice, &c. before whom” the Priſoner ſhall 
brought, ſhall diſcharge him, taking bis Revs Wi 
nixance, with one or more Sureties, in am qui 


according to their Diſcretions, 8c. for his 47 


3 


wh 


_ Of Ball, 


h, eb other Court wherein the Offence is cog- 
ard 405 as the Caſe ſhall require; and then ſhall 
1er the ris, Return, and Recognixance, 
e ſuch Court, unleſs it be made appear to the 
race, Rid Lord Chancellor, &c. that the Party is de- 
Ter: WB .ined on 4 legal Proceſs, order or Warrant, out 
me Court, that bas juriſdiftion of crimi- 
© « Matters; or by Warrant ſigned and ſealed 
C. ſeme of the ſaid Fuſtices or Barons, or ſome 
ice of Peace, for ſuch Matter for which 7 
a the Priſoner is not bailable. And t 
7 er, &c. that ſhall not make a Return, or 
[a6 


ing the Priſoner according to the Command 7 
e tit, within the reſpecti ve Times aforeſaid, 


ed n ver 4 true Copy of the Commitment, forfeits 
7 [ub r the fr Offence 100 l. &c. And no Perſon 
1 (6 et at large on any Habeas Corpus, ſhall be 
at th ein impriſoned for the ſame Offence, except 
abes the legal Order and Proceſs of the Court 
ber WR berein be ſhall be bound by Recognizance to 
Oh ppcar, or other Court having Furiſdiction of 
nal Wl þ Cauſe, on Pain of pool. . 
, & Sect. 11. And if any Perſon committed for 
len, reaſon or Felony, plainly and ſpecially expreſſed 
before BR: the Warrant of Commitment, on bis Prayer or 
Char BP ctition in open Court the firſt Week of the Term, 
fene, r the firs Day of the Seſſions of Oyer and 
urn ( AE erminer, or general Gaol delivery, to be 
ni. Brought to his Trial, ſhall not be inditted in the 
with err Term, or Seſſions after ſuch Commitment, 
. /e ſaid Courts ſhall, on Motion in open Court, 
be 14% Day 2 Term, or Seſſions, bail the 
Rei; imer, unleſs it appear on Oath, that the 
73 g': Witneſſes could not be produced the ſame 
n, &c. And if ſuch Priſoner, upon his 


rm, 4 
3 


the 


N L rajer, &c. ſhall not be indicted, and tried 


ſhall not within fix Hours after Demand, de- | 


93 


EE © Ok Bail, ; 
the ſecond Term, or Seſſions, he ſtall be dj, 
rbarge. 8 . 
S. 21. Seth, 12. And ann Priſoner as aforeſaid, 
may obtain his Habeas Corpus, as well out of 
the Chancery or Exchequer, as the King's Bey 
___ mCi Pome, inn dif + 5 
S. 23. Sec. 13. But after the Aſſiſes proclaimed fu 
the County where a Priſoner is detained, w 
Perſon ſhall be removed from the Common Gul 
on any Habeas Corpus, granted in purſuant 
: of this AF, but ſhall be ivr * befor 
1 the Fudge of Aſſiſe in open Court, &. 
rere Bail Sec. 14. It is ſaid that by 77 Common 


is grant Law the Sheriff might ex Officio, bail not 
— , 2 only Perſons arreſted on Su — of Fe. 
Oſfcio. lony, or for any other Offence that is 
- $. 25, 26, bailable; but alſo Perſons indicted in the 
8. 27. Court-leert or Torn for Felony, or other 
| bailable Crime, and , Perſons appealed by 
Approvers, after the Death of the Appro- 
vers. But he never could take Bail by 
Recognizance, but only by Obligation; 
neither could he ever take Bail ex Officio of 
Perſons indicted before Juſtices of Peace, 
And it is much to be queſtioned, whether 
he have Power at all at this Day to bail 
for Felony, becauſe the Statutes which di 
rect how ſuch Bail ſhall be taken, do nd 
mention the Sheriff, but only Juſtices of 
Supra ch. Peace. However, 1 Ed. 4. 2. which fat 
8. 28. that the Sheriff ſhall not proceed on any 
Indictment taken at the Torn, ſeems plain. 
ly to have taken away his Power to tak 

Bail on any ſuch Inditment. 


Geck. If 


Ok Bail. „ 
#, 15. There are three Writs in the Where by 
ce Nang the Sheriff to take Bail, FO of 
it, that of Odio & atia, which hath been 1456 
onſidered B. 1. Ch. 29. and is now obſo S. 28, 29, 
te, Secondly, That of Mainprize, which zo. 
2s alſo of late been much diſuſed, yet 
ems to be ſtill in Force, as to Perſons 
adicted at a Leet for Larceny, or at a 
effions of the Peace for Treſpaſs, and in 
any other Caſes; but is improper as to 
nditments at a Torn, as to which the 
heriff has loſt all judicial Power, &c. | 
birdly, That of Homine replegiando, where- Homhing 
n if he return that the Plaintiff is eloign- replegi- 
d, he may by Capias of Withernam, im- —_ | 
rilon the Defendant, whether he be a 7” 
er or Commoner, till the Plaintiff ſhall 
e replevied. _ | 
Seck. 16. It is recited by Weſtm. t. 15. 
bat before that Time it was not determined, 
bat Perſons were repleviſable and what not; 
ut only thoſe taken for Death, or by Com- 
and of the King, of of the Fuſtices, or for 
be Foreff, And thereupon it is enacted, 
bat ſuch "Priſoners as before were outlawed, 
nd they which bave abjured the Realm, Pro- 
pers, and ſuch as be taken with the Man- 
er and thoſe which have broken the Ring 
'riſon, Thieves openly defamed and known, 
Wd ſuch as be appealed by Provers, ſo long as 
We Provers be living, (if they be not of good 
ne) and ſuch as be taken for Houſe: burning 
WF oniouſly done, or for falſe Money, or for coun- 
eiting the King's Seal, or Perſons excommu- 
e taken ar the Biſhop's Requeſt, or for 
% Offences, or for Treaſon touching the 
ms himſelf, ſhall be in no wiſe 3 
: 7 | 


NS 
by the common IWrit, nor without Writ, ty 
Perſons indicted of Larceny, by Inqueſts talen 
Before Sheriffs or Bailiffs by their Office or o 
light Suſpicion, or for Petit Larceny, if. mt bes 
fore accuſed of other Larceny, or accuſed of Re. 
ceipt of Felons, or of Commandment, Fig, 
or Aid in Felony, or atcuſed r Treſpaſs fir 
which one ought not to loſe Life or Member, aul 
4 Man approved by à Prover, after the Provg'; 
Death, (if be be no common Thief nor defamul) 
ſhall be let out by Surety, whereef the Sharif 
ſhall be anſwerable, and that without giving 
ought of their Goods. * 
Perſnn Sec. 17. It is from hence obſervable, that 
zaken for Perſons taken for the Death of a Man, or by 
Homicide, Command of the King, or of his Juſtice, 
8 or for the Foreſt, have always been agree 


S. 33. to be repleviſable ; and the Law is ſo ſtrict in 
| theCaſe of Homicide, that notwithſtanding it 
appear to have happened per infortunium, ot 


ſe defendendo, or in other Manner without 
Felony; yet neither the Sheriff by Virtus 
of the Writ de homine replegiando; nor [u- 
ſtices of Peace by Virtue of the Statutes 
which impower them to take Bail for ke. 
| lony, can take Bail for it, if it manifeſtly 
appear that the Party did the Fact: And 
therefore Juſtices of Peace ought to be 
very cautious how they take Bail for Honi: 
cide, and ought not to do it; but only 
where the Circumſtances that induce 1 
Suſpicion of the Party's Guilt are light, 
and trivial. By 3 H. 7. 1. Where a Man ii 
acquitted of any Indictment of Murder within 
the Year and Day, the Fuſtices ſhall either bal 
or remit him to Priſon, till the Tear and Di 

f be paſt. | | 
£ Seck. 18, 


©} 


geg. 18. The Impriſonment by the Nor thoſe 
King's Command, which excludes from the taken bythe 


ken 

of Benefit of a Replevin, muſt: be an Impri. Command 
1 onment by the ſpecial Command of the 1 ry 
k. ing, eicher in Perſon, or by his Privy 

rc, ouncil: For it is certain, that Perſons 


mpriſoned by the ordinary Command 


jo pf the King in legal Proceſs, are general- 
„ cepleviſable. Fn bs | 
10 Seck. 19. Alſo the Impriſonment by the or of 5is 


ing's Juſtices, (by which Words, Juſtices F*fices. 
df 155 are intended, as well my of 72 37s 
Aminſber· Hall) which makes Perſons ir- 
epleviſable, is not to be underſtood of 
vrdioary Commitments by ſuch Juſtices 


rb 

= or ſafe Cuſtody, but of Impriſonments by 

road heir abſolute Command by Way of Pu- 

4: {iſhment, as for Contempts and ſuch like 
garten, which lie rather in their Diſcce- 
„on, than in their ordinary Power. | 

bor Seck. 20. As to Impriſonments for the , 

dae oreſt, which are not within the Benefit Rl the 
T6 f a Replevin, they muſt be for Offences S. 38. 


Foreſts ſtritly ſuch, and not in Parks 
r Chaſes: But jt is not material whether 
he Foreſt be the King's or a Subject's. 


Seh. 21. It is recited by 1 Ed Th 
nd $ TrECite * . at 
_ verſe bad been undone by Keepers Fore tis, 
In. t the Grant by Ed. 1. That Treſpaſſes 
only . 77 bis Foreſt, of Vert and Veniſon ſhould 
* preſented at the next Swainmote, &c. and 
light, bat ſuch Preſentments ſhould by the Oaths f 
an ii fal Men, &Cc. be written, and enſealed, 
mn . And thereupon it is enacted, That no 


Han ſhall be taken, or impriſoned for Vert or 
eniſen, unleſs be be Wk 45 Manner, 
tiſe indified after the Form before ſpecified : 

H | And 
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Mainpriſe, till the Eyre of the Foreſt, &c. 4 


- ſuch Writ be not obeyed, he may have a Vit u 


6. 41. ; 


S. 42. 
S. 43. 


8. 44. 


8. 45. 


2 Habeas Corpus. But if a Perſon be imp 
ſioned for an Offence relating to the Fort 


their Guilt, or the Heinouſneſs of theit Of 


Pk Bail, 
And then the chief Warden ſhall let bim |, 


on the chief Warden's Neglect, the Party ny 
have a Writ to him out of Chancery, &c. anlf 


the Sheriff to attach the chief Warden, andy 
deliver the Party by Mainprize, 8c. 

Sed. 22. And note that Perſons india, 
or taken with the Manner, being imp; 
ſoned, have their Election either to purſys 
the Remedy given by this Statute, or to be 
bailed by the Judges of Veſtminſter- Hall ol 


without having been indicted for it, 9 
taken with the Manner, he may have a 
Action of falſe Impriſonment, &c. 

Ocher Perſons are by the Purview of the 
Statute excluded from the Benefit of a Re. 
plevin, either in Reſpe& of the Notoriety d 


ence. | 
Sect. 23. Of the firſt Kind ſome are er 
cluded from a Replevin by the exprh 
Words of the Statute, As. thoſe who are wt 
lawed, or bave abjured the Realm, Perſon: ts 
communicate, taken at the Biſhop's Requih, 
and Provers: Thoſe who are taken with tt 
Manner (or rather the Mainer, that is wit 
the Thing ſtolen as it were in their Hand) 
Thoſe who have broken the King's Priſon : Th 
appealed by Approvers, unleſs of good Repu 
tion, 8&c. Thieves openly known and notorin, 
(The Judgment whereof ſeems in gre 
Meaſure to be left to Diſcretion), and li. 
ſons taken for open and manifeff Oe 
which ſeems to be intended of inferit 

= Cn Crime, 
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mes, of an enormous Nature, under 
4e Degree of N the judgment 
n nereof ſeems alſo to be left to Diſcre- 


»n. But Perſons condemned or convicted 
Felony, or other heinous Crime, 

erdict or Confeſſion; and thoſe who on 

ir Examination for ſuch Offence own 


del, emſelves Guilty, and are charged with 
1 e Felony ſo confeſſed in their Mirtimus, 8. 40. 
II 


e not expreſly mentioned in the Statute, 
t ſeem to be irrepleviſable by the Intent 
it, and Parity of Reaſon, for Bail for 
ch Crimes is only proper where it ſtands 
different whether the Party be Guilty or 
ht. Vet the King's Bench may in Diſcre- 
dn bail a Man upon an Outlawry of Fe- 
ny, as where an Error is alledged in the 
oceedings, &. Alſo the King's Bench, 
Juſtices of Gaol-delivery, may bail a 
Wan convicted before them of Homicide in 
lf. defence, or by Miſadventure. Alſo 
:y may bail a Man convicted of Man- 


Ire ughter; Or, as ſome ſay, of any other 
Ape Aglony, for which he afterwards gets a 
e rdon. Alſo if a Perſon appear to be im- 
. iſoned for an Excommunication in a 
* wſe, whereof the Spiritual Court hath 


Conuſance, he may be delivered either 


* Habeas Corpus, or by quaſhing or ſuper- 

: Th ding the Writ of Excommunicato capiendo. 
g. 24. Perſons taken for Arſon, or for 
1 ſe Money, or for falſifying the King's 
J 


ll, or for Treaſon which touches the 


aas himſelf, are in reſpe& of the Heinoul- 4 
= ls of their Offence, excluded from Re- _ 
es in; and therefore if a Perſon be au. 


under an Arreſt for any of theſe 
H 2 Crimes, 


Df Ball. Tok] 


he i even ſuch Perſoos be notoriouſly Guilty, 
King! ſeems from the Conſtruction of the 
y the hole Statute, that they are not bailable. 
culel nd if the Treſpaſs be enormous, the ſame S. 51. 


ile ſeems alſo to hold in Relation to the Supra 
vilingPerſonsaccuſed of Treſpaſs,for which * 25 
ey are not to loſe Life, -or Member, not- 
ichſtanding the Clauſe which ſays, that 

ey are repleviſable, is penned in general 

erms, without any Words of Reſtraint. 


wa Seck. 26. And in like Manner, as the S. 53 
befor zw ſeems to be ſettled at this Day, the | 
1, hay lauſe which declares that thoſe who. 


e accuſed of the Receipt of Felons, or of 
ommandment, or of Force, or of Aid 


unde f Felony, (which Words are by Equity 
t, u rended to all Acceſſories whatſoever to 
re lr elony) ſhall be repleviſable, is alſo to be 
by ce aderſtood as to capital Felonies with theſe 


eſtraints, that the Perſons ſo accuſed are 
f good Reputation, and under no violent 


relumptions of Guilt. | | 
xpreir Ses. 27. Wherever Juſtices of Peace Where bail 
veſt ve Power to hear and determine any #isgrantable 


fence which is bailable, within the In- % 7»fices 
nt of the Statute of Viſtm. 1. any one of 7 4 
ch Juſtices, ſeems conſequently to have "”_ 
ower to bail any Perſon indicted at the 
lions for ſuch Offence. Becauſe every 


not i 
eſly ch Juſtice is a Judge of the Court, 
ce hich is to determine it. Alſo every Ju- 


ice of Peace has a diſcretionary Power 
f admitting Perſons to bail, who have 
en a dangerous Wound. 


, Seck. 28. By 1 R. 3 & 3. Every Fuſti 
en bi 3. Every Fuſtice 
10 eace may in Diſcretion, let Perſons to bail by 
in:! 


fed for Felony, of Malice, or on light Suſpi- 
| H 3 ciong 
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Of Bail. 

eion, in like Form as if ſuch Perſons win h. 
dicted thereof, before the ſame Fuſtices at thi 
Seſſions. But this Statute, ſo far as it ping 
ſuch Power to a ſingle Juſtice, is repealed 
by 3 H. 7. 3. Which enatteth, that Fuſice f 
the Peace, or two of them at the leaſt, whe 
one to be of the Quorum, have Power to bij 
any Perſon mainpernable by Law, to their nen 
general Seſſions, or to the next general Gui. 
delivery, as well within Franchiſe as with, 
And that the ſame Tuſtices, or one of they, 
ſhall certify the ſame to ſuch Seſſions, or Gui. 
delivery on Pain of 101. 

Set. 29, But theſe Statutes having been 
often abuſed, by Juſtices of Peace bailing 
| Perſons in the Name of two Juſtice, 
where one only was preſent, and for Of. 
fences not bailable. It is enaced by 1 &: 
Ph. & Mar. 13. That no Fuſtice ſhall bail ay 
Perſon for Offences declared to be irrepleviſah 
by Weſtm. 1. And that no Perſon arreſted fu 

e An „ or Felony, or Suſpicion then, 
_ ſhall be let to Bail or Mainprize by any Juſtice 
of the Peace, if it be not in open Seſſions, er. 
cept it be by two Juſtices at leaft, and one u 
be of the Quorum; And the ſame Fuſtices i. 
be preſent together at the Time; which Bair 
ment or Mainprize they ſball certify in Writing, 
ſubſcribed or figned by them, at the next gene 
Gaol-delivery. And ſach Fuſftices before ſub 
Bailment for Felony, ſhall take the Examinatin 
of the Priſoner, and the Information of thin 
that bring him, of the Fact and Circumſtanti 
thereof, and ſhall put in Writing ſo much ther 
as ſhall be material, before they make the But 
ment ; and ſhall certify ſuch Examination 
Bailment to the next general Gaol _— 


- Of Bail 
have Authority to bind all ſuch 

FR — en or Obligation, as do declare 2 
EY hing material to prove the ſaid Offences, to 
ear at the next general Gaol. delivery, and to 
Joe Evidence, &c. And ſhall certify the ſaid 
WE 0idence and Bonds, &c. before the Time of 

the Trial; and if any Fuſtice of Quorum 
hall offend againſt this AB, be ſhall be fined in 
Diſcretion by the Fuſtices of Gaol-delivery, en 
Proof by Examination before them, 8c. But it 
is provided, That Fuſtices in Middleſex, and 
: Cities, Boroughs, and Towns ate, ſball 
have Authority to bail Priſoners in ſuch Manner 
1s was before accuſtomed. And alſo ſhall take 
Examinations, and Bonds as aforeſaid upon 
every Bailment ; and certify the Bailment, 
Bond, and Examination at the next general 
Gaol. delivery. 335 | 

Sed. 30. The Authority given to one 

uſtice of Peace, by 1 R. 3. to admit Per- 
ſons to Bail for Felony, being repealed by 


3 H. 7. and x & 2 Ph. & Mar. I do not s. 


find any clear Authority, that one Juſtice 
of Peace can admit Perſons to Bail, unleſs 
it be either for an Offence directly attend - 
ing to the Breach of the Peace, the Re- 
ſtraint whereof is the chief End of his 
Office : Or for an Offence by Statute, 
put under the Conuſance of one Juſtice, 
or for an Offence indicted at Seſſions. 

Sect. 31. Alſo ſince the Statute of Pb. & 
Mar. Has preſcribed the Statute of Veſm. 
I: as a Pattern for Juſtices to follow in Re- 


lation to Bail: It will not be ſafe for Juſti- 
ces of Peace to bail any Perſons, who are 
under an Arreſt for any of the Offences 


H 4 declared 


766 Of Bail, 


declared by that Statute to be irrepleyj: Ml 
ſable, except Manſlaughter, as to which 
the ſaid Stature of 1 & 2 Ph. & Mar. clear. 

ly allows them Power to admit Perſons to 
Bail. And even in this Caſe, they ougbt 
to be very cautious, that the Offence do 
not amount to Murder, and alſo that there 
be no violent Preſumptions that the Party 
did the Fact, for if any ſuch appear, the 


: 5.20 Party ought not to be bailed, though the 


Offence amount to no more than Homi. 
cide by Miſadventure or Self-defence. Al. 
ſo ſince the ſaid Statute of Weſtm. 1. Ex 
tends only to Crimes puniſhable in the or. 
8. 64. dinary Way by Indictment, G&c. Juſtice; 
of Peace which are to follow the Rules 
preſcribed by ic, cannot bail Perſons ar- 
reſted by Proceſs in civil Actions, or for 
: Contempts to ſuperior Courts. 
WhereBail Sect. 3. Juſtices of Gaol-delivery not 


4 t- bei ichi 1 > lai 
oo 25. N being within the Reſtraint of the ſaid Sta. 


— tute of Veſtm. 1. may bail Perſons con- 


1 victed before them of Homicide, by Mil. 


very, adventure, or Self defence, the better to 
enable them to purchaſe their Pardon: 
Alſo it ſeems that in Diſcretion they may 
bail Perſons convicted before them of Man. 
ſlaughter upon ſpecial Circumſtances, as if 
the Evidence againſt him were ſlight, ot 
if he had purchaſed his Pardon, &c. Alſo 
if an Appellee plead an Excommunication 
in Diſability of the Plaintiff, it ſeems that 
they may bail him, ill, che Plaintif 
ſhall be abſolved, for otherwiſe the Ap- 
pellee might lie in Priſon for ever, without 

| having an Opportunity of coming 4 
| [14 
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vi: Br Gal. And where ſuch Juſtices have Pow- 
to admit Perſons to Bail, it ſeems thae 
bey may do it after their Seſſions is over, 
V well as during their Seſſionns. 


to | 
phe Kea. 33. The Court of King's Bench yen Rn 
do hath always admitted Perſons to Bail, is 


pon Commitments by the Privy Council, by the 


hich expreſs the Cauſe of the Impriſon- 1 5 


the ment, in like Manner as upon other Com- 
the mitments. Alſo where it hath appeared, 1 
mi. hat Perſons have been committed by Co- by the 


our of an Authority claimed under any Council. 
illegal Patent, this Court has always dif. & 67. 


or harged the Perſons ſo committed without 
ces gail. But ic was formerly holden by 
ules any, and at length adjudged in Sir Jobn 
ar- orbet's Caſe, that Perſons committed b 
for he ſpecial Command of the King, ſigni- 


ed by Warrant from the Lords of the 


not rrivy Council, were not bailable, without 
Sta- he King's Conſent, unleſs there appeared 
on- ome extraordinary Circumſtances in the 
lil. aſe, it being to be preſumed that the 
to ing could not exert his Prerogative in 
on: uch a Manner without ſome good Reaſon, 
nay or the Safety of the State not fit to be di- 
lan- ulged; but this being thought to be a 
s if reat Strain of the Prerogative, and to 
, of ake the Liberty of the Subje& precari- 
iſo us, contrary to the Purpore of Magna Magna 


barta, and many other Statutes, which Charts 29. 


that eclare that no Man ſhall be impriſoned 25 £43-4- 
if dut by due Proceſs of Law, &c. occaſion. 2 _ 
Ap. BE the Petition of Right 13 Car. 1. Where. . 6. 
out n the Lords and Commons complain to | 

his he King, That diverſe Subject: had been im- 


l _ Of Bail. 

1 ' friſoned againſt the Tenor of the 7 
| | without any Cauſe ; An 
abeas Corpus; And 


jet they ha 
been remanded, without being charged with ay 
0 | Thing, to which they might anſwer according t 
| Loew. | And therefore they hanibly prox, the » 
1 Freeman in any ſuch Manner be impriſoned « 
S. 69. detained. And the King having aſſented 
hereto, it ſeems to have been generally 
agreed after this Time, that where Com. 
mitments by the Council have not exprel. 
ſed with convenient Certainty the Crime 
alledged againſt the Party, he ought to be 

bailed. FE Die 
Wl Sect. 34. And it was farther enacted by 
4 16 Car. 1. 10. That every Perſon committed h 
Warrant of the King, or of the Council, &, 
hall upon Demand, or Motion to either Bench 
8. 70. have à Writ of Habeas Corpus to be directed 
to the Perſon in whoſe Cuſtody be ſhall be, and 
ii, at the Return of the Writ, ſhall at bis own 
Wh | Charge, and on giving Bond to pay the fun 
14 Cbarges, &c. be brought into Court, and ile 
14 true Cauſe of bis Detainer ſhall be certijud, 
which the Court ſhall examine and deternin 
whether it be legal or not; And ſhall delion 
Bail, or ee the Party as Fuſtice ſhall n. 
quire. And every Fudge and Officer, &c. vi. 
fully offending contrary bereto, forfeit treble D. 

mages to the Party prieved. 

Where Sect. 35. It is certain that the greatcl 
Perſexs Regard is always to be had to the Com 


at- mitments of either Houſe of Parliament, i 
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8. 72. 


8. 73. 


U, ing to be preſumed that thoſe who are 
k 15 r of the Liberty of the Subject, 
15 will not themſelves abuſe it. And there- 
ut fore, if it ſtand indifferent whether the 
the Cauſe of ſuch Commitment were within 
ad their Juriſdiction or not, the Court will be 
wy ready to intend that it wasſo: Neither will 
1 it encourage Exceptions in Point of Form: 
1 as that the Nature of the Contempt, or the 
* Time, or other Circumſtances of it are 
ted not expreſſed. Yet after a Diſſolution or 
ly prorogation of Parliament, a Perſon com- 
m. mitted by either Houſe may be bailed by 
kel. the Kings Bench, becauſe all Orders of 
ime parliament are determined by a Diſſolu- 


tion or Prorogation. Alſo it ſeemeth to 
have been taken for granted in the Lord 


upon ſpecial Circumſtances, in Diſcretion 


ſon in Parliament. 
Seck. 36, In Sir Edw. Coke's Time, many 


ad perſons committed by Chancery, were 

09 bailed by the King's Bench upon Excep- 

** tions to the Form of their Commitments, 
| 


as for not ſhewing the Nature of the Con- 
tempt, for which the Party was commit- 
ted; but this occaſioned great Heats be- 


live tween the two Courts, and Attempts of 
. cis Kind have not of late been encoura- 
vi ged. The ſuperiour Courts being always 
Dr ready, where there is no extraordinary 


Circumſtance in the Caſe, to put the moſt 
tayourable Conſtruction on one another's 
Proceedings, and not to intend that they 
acted beyond their Juriſdiction, where 

EEE, | ic 


Staford's Caſe, that the King's Bench may 
bail a Man upon an Impeachment of Trea- 


Where to 
Perſons 


byChancery 


S. 75. 
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it doth 1 appear that they did ſo 
to Sec. 37. The Court of King's Bench, 
Perſons having the ſupreme Controul of all infe. 


committed ©, 


 byinferiour Tiour Courts, may in. Diſcretion admit Per. 


. ſons to Bail committed by ſuch Court, 
el 76, 773 upon Conſideration of the whole Circum- 


78. MAances of the Caſe; As the Length of 


the Impriſonment; The Enormity, or 
dangerous Tendency, or Notoriety, or 
ſmall Conſequence of the Offence ; Or 
- - Obſtinacy of the Offender; Or the Dig. 
nity of the Court by which he was com. 
mitted, and other ſuch like Circumſtances, 
of which the Court will receive Information 


by Suggeſtion or Afﬀidavit, being conſiſtent 


with the Return of the Habeas Corpus, 
Se@. 38. Notwithſtanding the ſuperiour 


. fo Courts of Juſtice are not within the Pur- 


bel view of the abovementioned Statute of 


by Weſt.1, Weſtm. I. 15. Yet in Diſcretion, they vil 
S. 79. not bail Perſons expreſly declared by it to 

| be irrepleviſable, unleſs there be ſome par. 
ticular Circumſtances in their Favour: . 

where there is an apparent Error in a Re- 


cord of Outlawry for Felony ; Or where 


a Perſon is convicted of Felony upon 
fliglit Evidence; Or where a Proſecu- 
tion is unreaſonably delayed; Or where 
the Priſoner may be in Danger of Life, 
as by Famine, or a dangerous Diſtemper, 
Oc, unleſs he be bailed. 


WhereBail $.39. The Common Pleas and Exchequer 


isgrantable Act at any Time during Term, and the 
Courts of Chancery, either in Term or Vacation, may 
Weſt Hall by the Common Law award a Habeas Corpu 


S. 80, 81. for any Perſon, committed for a Crime _ 
| g the 
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che Degree of Felony or Treaſon; And 
thereupon diſcharge him, if ic ſhall plain- 
ly appear by the Return, that the Com- 
mitment was illegal, or bail him if it ſhall 
appear doubtful : And in ſome Caſes the 
Chancery may by the Common Law, bail 
Perſons for Felony. And by the Habeas 
Corpus Act, ſer forth more at large in the 
former Part of this Chapter, any of the 3 „ 10 
ſaid Courts in Term- time; and any Judge gc” 
of the ſaid Courts, being of the Degree 
of the Coif, in the Vacation may award a 
Habeas Corpus for any Perſon bailable 
within the Intent of that Act, for any 
Crime under the Degree of * 

Sect. 40. Where a Perſon actually pre- In r 
ſent in Court, is bailed for a Crime pu- Fr” 
niſhable with Loſs of Life or Member, {77 
it ſeems to be in the Diſcretion of the 8. 32. 
Court to take a Recognizance from each 
of the Bail, eicher in a certain Sum, or 
Body for Body, or both Ways ; however 
ſuch Recognizance Body for Body doth 
not make the Bail liable to the ſame Pu- 
niſument with the Priſoner, but only to 
be fined, Cc. | 
Sec. 41. If the Recognizance be in Mhat hat 
the uſual Form, 4d ſtandum recto de felonia forfeit the 
prædicta & ad reſpondendum Domino Regi, and — 
at the Trial, the Party ſtand Mute, it 8. 83. 
may be reaſonably argued from the Im- 
port of theſe Words, that in Strictneſs 
the Recognizance is forfeited: But Saære, 
for the later Opinions ſeem to have been 
otherwiſe. However, if one give a Re- 

cCognizance 


Pk Bail: 


' cognizance that A. ſhall appear in the 
King's Bench ſuch a Term, to anſwer 
ſuch an Information, and not depart itil 
he ſhall be diſcharged by the Court, 
and afterwards a Nolle proſequi is entered 
on that. Information, and another exhi. 
bited, whereto he refuſes to appear, . 
the Recognizance is forfeited. | 


111 : 
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O Commitments. 


Offence that is bailable, neg- nm 

lect to offer Bail, he may be committed. 8. , 
Alſo wherever a Juſtice of Peace is im- S. 2. 
powered to bind a Perſon over, or to cauſe | 
him to do a certain Thing, he may com- 
mit him quouſque, & c. if in his Preſence 
he ſhall refuſe to be ſo bound, or to do 
ſuch Thing. 
Sect. 2. Notwithſtanding by the Tenor of By «bs 
the old Books, a private Perſon may as well 8. 3. 
juſtify the ſending a Priſoner to Gaol whom 
he has arreſted for Felony, as he may the 
Arreſt : Yet ſince the 1 & 2 Pb. & Mar. 13, 
2 & 3 Ph. & Mar. 10. ſeem to ſuppoſe that 
every Perſon arreſted for Felony is brought 
before ſome Juſtice of Peace, and dire& how 
the Examination ſhall be taken, Cc. it is 
certaialy moſt adviſable for a private Perſon 
who arreſts another, to bring him as ſoon as 
he can conveniently before a Juſtice of Peace. 
However it is certain that a Privy Coun- 
ſcllor, or Secretary of State, have ſtill the 5. 4 
ſame Power of making Commitments for 
Treaſon, and other Offences againſt the 
State, as in all Ages they have had. 

| SeF. 3. 


$44.1, TF a Perſon apprehended for an Wh may 
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_ within or without the King's Dominions - And 


| Cuſtody thereof, as before this Time they wm 


| Gaols their Franchiſe, 


claim a Priſon as a Franchiſe; unleſs he 


„ 


their Commiſſion uſed to impriſon People with. 


; 
Sec. 3. By 31 Car. 2, 12, No Subject . 
ing reſiant in England, Wales or Berwick un 
Tweed; ſh:ll-be ſent Priſoner into Scotland y 
Ireland, &c. or into Places beyond the $1; 


ſuch Impriſonment is enatted. to be illegal 
wi treble Cofts, and fool: Bau are 54 
againſt bim that makes ſuch Warrant, who ſul 
3 incur a Premunir. 

Sect. 4. It is thus enacted by 14 E. 3, to, 
In the. Right of the Gaols which were wont . 
be in Ward of the Sheriffs, and annexed . 
their Bailiwicks, it is aſſented that they ſhall þ 
rejoined to the Sheriffs, who ſhall have th 


wont, and ſhall put in Under- keepers, for hin 
they ſhall anſwer. And 5 H. 4, 10. fe- 
Cites that diverſe Conſtables of . Caſtles, bing 
aſſigned Fuſtices of Peace, bad by Colour of 


in their Caſtles till they made Fine, 8&6c. And 
thereupon enacts that none be impriſoned h 
any Fuſtice of Peace, but only in the Commn 
Gaol, ſaving to Lords and others that how 

Sec. 5. It is ſaid that a Grant fince thi 
Statute to private Perſons to have the 
Cuſtody of Perſons committed by Juſtices 
of Peace, is void; and that no one cat 


have alſo a Gaol-delivery: And that: 
Perſon arreſted in one County for 1 
Crime done in it, and Flying into ale. 
ther, and retaken there, may be con- 
mitted by a Juſtice of the firſt Count, 
to the Gaol of ſuch County ; bur 4 


4 


EI ; 
RN 
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e he be firſt taken in the ſecond County, 
he muſt be committed to the Gaol thereof 
by a Juſtice of ſuch County. And it 
ems, that none but Meſſengers (whom 

onſtant Practice has authorized) can juſti- 
fy the Detaining a Priſoner out of the com- 
mon Gaol, without ſome ſpecial Reaſon, 
25 where there is an apparent Danger of a 
eſcous, or where the Priſoner is dange- 
ouſly ſick, or where the Gaoler refuſes to 
eceire him; in which Caſe the Townſhip 
ff the Conſtable, who has him in Cuſtody, 
muſt Keep him. | | 
Seck. 6. By ſome, a Priſoner may be 
ommitted to the next Gaol, whether it be 
n the ſame County or not. 
Seck. 7. By 31 Ca. 2. 2. No Subject com. Hee to be 
itted to any Priſon, or in Cuſtody of any Of- removed. 
cer, for any Crime, or ſuppoſed Crime, ſhall be 
moved into any other Cuſtody, unleſs it be by 
abeas Corpus, or ſome other legal Writ ; or 
bere the Priſoner is delivered to the Conſtable, 
c. to be carried to Gaol; or where one is ſent 
y Judge of Aſſize, or Fuſtice of Peace to a 
orkhouſe, &c. or where a Priſoner is removed 
om one Place to another in the ſame County in 
rder for @ Trial, or Diſcharge, &c. or in 

Rice / of ſudden Fire, Infection, or other Neceſſity ; 

in Pain that he who ſigns, or counter-ſigns, or ex- 

{ he es or obeys ſuch Warrant, ſhall forfeit 1001. 

hat 1 the Party prieved, 8c. | 

or 1. 8. By 2 & 3 Ph. & M. 10. Every Examina- 

250. ice before hom a Perſon ſhall be brought for 2 = 
com. lony, ſhall, before he commits him, take bis yn 
2unt), -71mation, and the Information of thoſe that 

t that g bim, concerning the Circumſtances of the 


i, and ſhall put {+ * thereof in Mriting 
: as 


„ - <4 
- eo 
n 
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ul 41 is material to prove the Felony within ty 


—— 
25 


0 Days, and ſhall certify the ſame in the ſam 2 
ill For this, Manner as is required where the Party is ball ty 
0 See Ch. i 5. And ſhall ha ve Authority to bind all ſuch by Re ba 
i! cognizance or Obligation, as declare any Thin ba 
lil material to prove the Felony, fo appear at tþ af 
Ui next general Gaol-Delivery, Kc. rod 
i S. 12. Set. 9. It is ſaid that a Juſtice of pes '" 
| may detain a Priſoner three Days in Ori: , 
if for this Examination. e ſel 
l . The Firm Sect. 10. Every Commitment muſt be i by 
Wl of a Com- Writing, and under the Hand and Seal, ani w# 
[87 mitmernt. ſhew the Authority of him that made it, al riſ 


_ £3 the Time and Place, and muſt be direde 
S. 14. to the Keeper of the Priſon: And it my 
= J be either in the King's Name, and on 
1 | teſted by the Juſtice, or in the. Juſtice; 
1 S. 15. Name; and it may command the Gaol 
Wit 5 keep the Party in ſafe and cloſe („““ 
ge. _— 8 | 
S. 16. Seck. 11. It ought to expreſs the Cin 
| with convenient Certainty, otherwiſe i 
neither makes the Gaoler liable to be ps 
niſhed for an Eſcape, nor excludes th 
Prifoner from Bail, Yet a Commitmet 
for High Treaſon in General has been al 
judged certain enough, and the Realy 

ſeems to be the ſame as to Felony, 
S. 17. Seck. 12. It is not neceſſary to ſet forth aq 
particular Accuſation or Ground of Suſpic 
S. 18. on; but there muſt be a lawfulConcluſion, dl 
that the Party be ſafely kept till he bed 
livered by Law, or to that Effect, ort 
he find Bail; but not till he who mah > #! 
At whoſe the Commitment takes further Order. 
Charge the og. 13. By 3 Jac. 1. o. Every one n 


— hg ſhall be committed to any common Gaol by 


Priſon. 


Ok — „5 1 
„bie F Peace, for any Offence, baving Abi. 
rec ſhall bear his own reaſonable - 
barges for conveying him to Gaol, and the S. 19. 
barges of ſuch as ſhall be appointed to guard 
m And in Caſe of Refuſal, the Fuſtice ſhall 
ve a Warrant to the Conſtable of the Townſhip 
here ſuch Perſon ſhall dwell, or from whence he 
all be cemmitted, or where be ſhall bave Goods, 
ſell ſuch of. bis Goods as ſhall by the Diſcretion 
the Fuſtice pay ſuch Charges; the Appraiſe- 
ent to be ay by four of the Inhabitants of the 


nd riſh or Tything where the Goods ſhall be, and 
nl 1 Overplus to be delivered to the Party. And 
1 ſuch Perſon ſhall not have Goods ſufficient 
mi hin the Liberty, an Aſſeſſment ſhall be made 
5 the Conſtables and Churc b. wardens, and two 


three other Inhabitants of the Pariſh or Tytving 8. 10. 
here the Offender ſhall be taken, ſuch Taxation 
ing allowed under the Hand of a Fuſtice of 
ace, if there be ſuch Conſtables and Church- 
dens there inhabiting, and in Default of them, 
four of the principal Inhabitants: And if a- 
ſhall refuſe to pay ſuch Taxation, a Fuſtice of 
ace ſhall give Warrant as aforeſaid to an Of- 
0p to diſtrain and ſell ſuch Refuſer's 
ds, &c. . | 
eck. 14. By 3 H. 7. 3. Every Sheriff, Bai- Priſoners 
of Franchiſe, and FR. een dank Power 3 
keeping Gaol, or of Priſoners for Felony, are, 

ler Pain of 100s. to certify the Names of 

1 ſuch Priſoner in their Keeping, and of eve- 

Priſoner to them committed for any ſuch 


ye, at the next General Gaol-Delivery, there 
e calender d, & | 


12 . 
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If How to be Se#. 15. A Perſon legally committed for 
1 diſcharged. a Crime certainly appearing to have been 
= done by ſome one or other, can be di. 
| charged by none but the King, till he be 
itt | ..” acquicted, or have an Jgnoramus found, or 
| | none to proſecute him on a Proclamation 
1 made. Bur it is ſaid, that a Perſon com. 
1 | | mitted on a bare Suſpicion, without any 
Appeal or Indictment, for a ſuppoſed 
Crime, where afterwards it manifeſtly ap. 
pears that no ſuch Crime was committed, 
may ſafely be diſmiſſed without any farther 
Proceeding. „% 


CH 
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be Se 1 
m CHAP. XVII. 
9 of Hindrances in bringing Of- 


/ fenders to Publick Juſtice, 
. „„ 


Seck. 1. T T is ſaid that a Perſon who op- 8 1. 

1 poſes another's lawfal Endeavour 

to arreſt a Man for Treaſon, whereof ſuch 

Oppoſer knows him to be guilty, is there- 

by a Principal of the Treaſon; and that he 

who ſo oppoſes an Arreſt for Felony, is an 

Acceſſary to the Felony. But it is only a 
iſdemeanour in the Party himſelf who. is 

accuſed of Felony or Treaſon, to oppoſe 

thoſe who endeavour to arreſt him; or to S. 5. 

eſcape by an Artifice, without uſing any | 

Violence, from a legal Impriſonment, be- 

fore he is delivered by due Courſe of Law. 

Neither is his Flight a Capital Offence, but s. 3. See 

only ſubjets him to Forfeiture of Goods. . 49. 

Neither does the bare Receipt of a Felon, h 2 

without ſome farther Circumſtances of Aſ- 

ſiſtance, ſeem to amount to Felony. 


CHIN 


Ly CHAP. 


CHAP. XVII. 2 
Of breaking Priſon. | 


8. 1. Seb. 1. 1 is ſaid that by the common 
Law all Prifon-Breaches were Fe. 

lony, if the Impriſonment were lawful WW 
whether in a Gaol or Stocks, or in the Mitt 
Hands of a private Perſon, &c. And x 

this Day all Offences of this Kind which 

are not Felony within 1. E. 2. are till py 
niſhable as High Miſpriſons, by Fine and 


Impriſonment, &c. c $, 
8. 2. Sect. 2. It is enacted by 1 E. 2. as follow. ing, 
eth. De Priſonariis frangentibus priſonam, D. whit 

minus Rex vult & pracipit, quod nullus de cat, M rhis 

qui priſonani fregerit, ſubeat vitæ vel membrom em. 

damnum pro fractione priſonæ tantum, niſi ca, ore 

pro qua captus & impriſonatus fuerit, tale jul. lol 

cium requirat, fi de illa ſecundum legem & as hit 
ſuetudinem terre fuiſſet convictus, licet tempui- Con 

bas preteritis aliter fierj conſue vit. om 


When a Seck. 3. Any Place whatſoever wherein 
Priſon Perſon under a lawful Arreſt for a ſuppoſel 


_—_ capital Offence is reſtrained from his Ii 5 
5. 3. berty, is a Priſon within this Statute; Pri 
Impriſonment is nothing elſe but a R- {® E 

_ ſtraint of Liberty. . ſave 
— m_ Seck. 4. If the Party who breaks fron — 


ug becvel Priſon were taken on a Capias on an In 
grounded. dictment or Appeal, it is not material * 
85 45 | ther 


ct Breaking pꝛiton. 


or there is an Accuſation againſt him on 


awful, be he ever ſo innocent. Alſo if a 
Perſon be committed. on a lawſul Mittimus, 
on ſuch a Suſpicion of a Felony actually 
done by another, as will juſtify che Imp:1- 
ſonment, and break the Priſon, his Inno- 
cence will not bring him out of Danger of 
the Statute, as it would have done if no Fe- 


100 5 

Fe. ony at all had been committed. And 
ful, Ouere, whether the Want of Form in the 
the Mittimus will bring a Man out of Danger 


of the Statute who was lawfully arreſted 
on ſtrong Cauſes of Suſpicion of a Felony 
actually done, as it will if there was no 
uſt Cauſe of Suſpicion. 


which are neceſſary in every Indictment for 
this Offence, cannot be ſatisfied without 


Conſent of the Gaoler; or, according to 
ome, if he eſcape thro? a Breach made by 
others, without his Privity, he is guilty of 


ole! a Miſdemeanor only, and not of Felony. 
; Li Seck. 6. Neither will the Breaking of a 
for Priſon thro? an inevitable Accident amount 


o Felony, as where a Priſoner breaks it to 
ſave himſelf from being burnt. 
Seck. 7. Neither is it Felony to break a 
ciſon unleſs the Priſoner eſcape. 
| I 4 8 Seck. Ce 


ther any ſuch Crime as that of which ke is 
aecuſed were in Truth committed or not, 


Record, which makes the Commitment 


yum ome actual Force or Violence. And there- 
us, ore if che Priſoner without the Uſe of any 
jd. iolent Means, go out of the Priſon-Doors, 


hich he finds open by the Negligence or 


8.7. 


Sect. 5. There muſt be an actual Break- Wat a 
ing, for the Words felonice fregit priſonam, Breaking 
abithin the 
Statute. 


S. 8, 9. 


S. 10. 


8 11. 


120 
What a 
iſt | Crime, ES 


8. 15. 


Ok Beeaking Pxifon, 

Scct. 8. If the Imprifonmene be for 25 
Offence made Capital by a ſubſequent Sta. 
tute, the Breach of Priſon is as much with. 
in 17 E. 2. as if the-Offence had been al. 
ways Felony. But if the Offence for which 
a Man is committed were but a Treſpaſs at 
the Time when he, breaks the Prifon, and 
afterwards become Felony. by Matter ſu. 
ſequent, (as where one committed for ha. 


ving dangerouſly wounded a Man who af. 


terwards dies, breaks the Priſon before he 
dies), the Fiction of Law, which to many 
Purpoſes makes the Offence a Felony 4 
initio, ſhall not be carried ſo far as to make 
the Priſon-Breach alſo a Felony, which at 


the Time when it was committed was but 


a Miſdemeanour. | 
Sect. 9. It may probably be argued from 
the Words in the Statute, ---- Niſi cauſa jr 
ua, Ofc. tale judicium requirit, that if the Of. 


fence for which, Cc. be in Truth but 1 


Treſpaſs, the calling it Felony in the Ii. 


timus Will not make the Breaking of the 
Priſon amount to Felony ; and on the other 


Side, that if the Offence were in Trutha 
Capital one, the calling it a Treſpaſs in the 
Mittimus, will not bring a Breach of the 


\ Priſon out of the Danger of the Statute; 


for the Cauſe of the Impriſonment is what 
the Statute regards, and that is the Offence 
which can neither be leſſened nor increaſed 
by a Miſtake in the Mittimus. | 

S2#. to. There can be no Doubt but th 
the Breach of Priſon by a Perſon attainte 
is within the Statute, tho' his Crime dot 
not now require any Judgment, becauſe it 


hath been given already, whereby he 5 
: bl 


7 
5 


out of the ſtrict Letter of the Statute, but | 
clearly ftill within the Meaning of the 
mY 11. The Offence of breaking Priſon 8. 16. 
is but Felony, whatſoever the Crime were 
for which the Party was committed, unleſs 
his Intent were to favour the Eſcape of o- 
thers alſo who were committed for Trea- 
ſon, for that will make him a Principal in 
,, | 
Sect. 12. He that breaks Priſon may be 
proceeded againſt for ſuch Crime, before 
he be convicted of the Crime for which he 
is committed, becauſe the Breach of Priſon 
is a diſtin& independent Offence. But the 
Sheriffs Return of a Breach of Priſon is 
not a ſufficient Ground to arrain a Man, 8. 
without an Indictment. | 18. 
Seck. 13. It is not ſufficient to indict a 5 .c 
Man generally for having feloniouſly bro: zh I. 
ken Priſon, but you muſt ſet forth the Caſe did mem. 


ſpecially, that it may appear that he was 
lawfully in Priſon, and for a Capital Of. 
ſence, Ge. : 


/ 


1. 


8. 2, 3,4 


K IT SOR 


CHAP. XIX. 
Of Eſcapes ſuffered 


ficers. 


I F a Perſon arreſted be freed by other 


from his Impriſonment, without the 
Uſe of any Force, the Offence is called an 


Eſcape, if with Force, it is called a Rel. 


cous. 5 
Eſcapes are either ſuffered by Officers, ot 
by private Perſons. 5 
Sec. x. And firſt of thoſe by Officer, 
which require both an actual Arreſt, and 
alſo a juſtifiable one, and for a Criminal 
Matter, and that the Party at the Time of 
the Eſcape was continued in Priſon for ſuch 
criminal Matter; for if he were detained 
only for his Fees, unleſs it were by Reaſon 
of a Judgment that he ſhould be fo detain- 
ed by Way of Puniſhment, his Eſcape can. 
not be Criminal any more than that of any 
other Debtor. g 
Sect. 2. It is an Aſcape to admit a Per 
ſon to Bail, who by Law ought not to be 
bailed, but to be kept in cloſe Cuſtody; 0 
to permit a Priſoner to go out of tit 


. Bounds of the Priſon; or to carry a Priſon. 


er in the Way to Gaol thro? the Limits u 
a Sanctuary, the Privilege whereof he 


claims and gets off; or to admit a Comic 
| | | 10 


by Of 


. 
. 
3 
— 


* - 
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to Purgation in a Caſe not allowed by 
aw. | 
l Seck. 3. An Eſcape is not purged by the 
reraking of the Priſoner after he has been 
out of Sight of the Gaoler; nor by the 
killing of him in the Purſuic, cho' he were 
never out of Sight, and could be no other- 
wiſe taken. But if a Gaoler retake a Pri- 
ſoner before he has loſt Sight of him, he is 
excuſed. 3 
Sedt. 4. If a Priſoner be reſcued by Ene- 
mies, the Gaoler is not chargeable with 
his Eſcape, as he would have been if che 
Reſcous had been by Subjects. * So | 
Sect. 5- Wherever an Officer who has a Where vo 
Priſoner in Cuſtody charged with and guil- luntar, 
ty of a Capital Offence, knowingly gives d ber 
him his Liberty, to ſave him from Trial wh, 1 
or Execution, the Eſcape is voluntary, © 
and involves the Officer in the ſame Guilt 
with the Priſoner. And ſome have gone 
ſo far as to hold, that if a Gaoler admir a 
Priſoner to Bail, who is not bailable, he is 
puilty of a voluntary Eſcape, becauſe he 
has no Power to bail: But ©uzre, for the 
Books ſeem various and doubtful in this 
Matter. However it ſeems clear that a 
Perſon who has Power to bail, is guilty 
of a negligent Eſcape, by bailing one who 
15 not bailable, Neither was the Ordinary 
guity in a higher Degree, by freeing a 
Clerk attainted from Priſon by admitting 
him to his Purgation, for he did not fave 
him from Execution, which was excuſed 
by the Privilege of the Clergy, but only 
from the Impriſonment. 8 
1 | 


S. 9. 


Sect. 6. 


124 


Where the Sef, 6. It is clear that an Officer, on 


Priſoner freſn Purſuit of a Priſoner who hath e. 
may be re- | 


taken. 


Vide ſabra him where ever he finds him: And ſome 
Ch. 13. J. have ſaid that he may do it without any 


The Form 
of the In- 
dictmeni. 


than if he had never been in his Cuſtody, 
| becauſe by his own Conſent he has admit. 


kill him in the Purſuit, tho' he could not 


ſhew the particular Crime for which the 


2 


Of Eſcapes, &e. 


ſcaped thro' his Negligence, may - retake 


freſh Purſuic. But where a Gaoler has ſuf. 
fered a voluntary Eſcape, it is ſaid that he 
can no more juſtify Retaking the Priſoner, 


ted that he has nothing to do with him, 
Sect. 7. It hath been holden by ſome, 
that wherever a Priſoner by the Negli 
gence of his Keeper, gets ſo far out of hi; 
Power that the Keeper loſes Sight of him, 
the Keeper is finable in Diſcretion. Hoy: 
ever it is certain that he is finable, if he 


poſſibly retake him. | 
Seck. 8. Every Indictment for an Eſcape 
muſt expreſly ſhew that the Party was in 
the Defendant's Cuſtody for a Crime, by 
Virtue of an Arreſt or Commitment for 
ſuch Crime; and therefore it is not ſufficient 
to ſay that he was in the Defendant's Cuſto. 
dy, and charged with ſuch a Crime, for a 
Perſon in Cuſtody may be ſo charged, and 
yet not be in Cuſtody by Reaſon of ſuch 
Charge. Alſo ſuch Indictment muſt ſhev 
that the Priſoner went at large, which ö 
moſt properly expreſſed by the Words exivi 
ad largum : It ought alſo to ſhew when tit 
Offence was committed. Alſo every lv 
ditment for a voluntary Eſcape muſt a 
ledge that the Defendant felonice & woluns 
rie A. B. ad largum ire permiſit, and mil 


Party 
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party was impriſoned, that it may appear 


On 

= that the Principal is attainted of the very 

tate me Crime, if ic were Felony, (in which 

ome Caſe the Perſon. who ſuffers the Eſcape is 

any puniſhable only as an Acceſſary) or that it 

ſuf. was in Truth committed, if High Treaſon, 

t he Selk. 9. Where Perſons are committed by Trial,&c. 

ner, a Court of Record, the Gaoler is bound to S 15. 

dy, have them always ready, whenever the 

mit. Court ſhall demand them of him: And if 

n. he do not produce them on ſuch Demand, 

me, the Court will without more ado adjudge 

coli. him guilty of an Eſcape, unleſs he have 

* his ſome reaſonable Excuſe, as that the Priſon 

him, was ſet on Fire, &c. But in other, Caſes S. 15. 

ow. the Defendant is to be proceeded againſt in | 

f he the ordinary Way by Indictment, c. and 

not ſuch Indictment is traverſable in the ſame 
Manner as other Indictments, if the Defen- 

cape i dant be finable; but if he be only amerci- 3 

i in able, the Preſentment is of it ſelf conclu- 222 

» by five, the Amercement being of thoſe mini- 

for ma de quibus non curat Lex. 

ien Sect. 10. By Weſtm. 1. 3. Nothing ſhall be 

uſto- demanded, taken, or levied, for the Eſcape of a 

for a Felon, till it be adjudged for an Eſcape before the 

and Tuſtices of Eyre; and he that does otherwiſe 

ſuch ſhall reſtore to the Parties as much as be hath ta- 

ſhew ken, and alſo as much to the King. But this S. 18. 

h is WY reftrains not the King's Bench from taking 

wioit ſuch Preſentments, for that is the ſupream 

1 the Court of Eyre. | 

1 Sed. 11. By 31 E. 3. 14. The Eſcape of Fe. 

t al lons, and the Chattels of Felons, and of Fugi- 

un. tves, &c. to be judged before any of the King's 

mut WR 7ufices, ſhall be levied, as they ſhall fall, as 

* well of the Time paſt, as Time to come. And 8. 1 9. 

arty I 5 | 


theſe 


Voluntary 
Eſcapes, 
hoep pu- 
xi ſhed. 

S. 22. 


S. 23. 28. 


S 24. 


S. 25. 


S. 26. 


that Juſtices of Gaol- delivery my puniſh 
0 


which the Party dies. 


_ Df Efcapes, &c. 
theſe Words ſeem to imply, that other Jy: 
ſtices, as well as thoſe in Eyre, may take 
Cognizance of Eſcapes; and it is certain 


Juſtices of Peace for bailing Perſons not 
bailable. And by f R. 3. 3. Fuſtices of Peace 
may enquire in their Seſſions of all Eſcapes 7 
Perſons arreſted and ee "i Felony. 

Sef#. 12: A voluntary Eſcape amounts to 
the ſame Kind of Crime, and is puniſha. 
ble in the ſame Degree as the Offence of 
which the Party was guilty, and for which 
he was in Cuſtody, whether by Arreſt or 
Commitment, G. And it is faid to be no 
Excuſe that the Priſoner had been acquir 
ted on an Indictment of Death, and only 
committed till the Year and Day be paſ;, 
to give the Widow or Heir an Opportunity 
of bringing their Appeal. Neither is it 
material whether the Gaoler who ſuffered 
the Eſcape were rightfully ſuch, or de fats 
only. Alſo it hath been holden, that if 
the Commitment plainly and exprefly 
charge the Party wich Treaſon or Felony, 
it is not material whether it be ſtrictly for- 
mal in other Reſpects. But it is certain 
that no Eſcape can amount to 'a Capital 
Offence, unleſs the Crime for which the 
Party was committed were actually ſuch at 
the Time of the Eſcape; for it is not ſuffi- 
cient that it become fuch afterwards from 
the Beginning by a Fiction of Law, a 
where one is committed for having given 
a dangerous Wound, and eſcapes, after 


Se&. 13. He who ſuffers another to eſcape 
who was in his Cuſtody for Felony, 1 
8 : e 


Pl Efcapes, &c. 127 
aigned for ſuch Eſcape, as for a Fe- 

ban, Dig oniy for a Miſpriſion, till the 
Principal be attainted: But if the Commit- 
ment were for High Treaſon, and the 

party committed actually guilty, it ſeems 

that the Eſcape is immediately puniſhable 

5 High Treaſon, tho? the Perſon who e- 

ſcaped be never convicted thereof, becauſe 

there are no Acceſſaries in High Treaſon. - 

Felt 14. If a voluntary Eſcape be ſuffered S. 27. 
by a Deputy Gaoler, the Principal is only 
finable. 8 „ 

Seck. 15. A Sheriff is as much liable to Nas 
anſwer for a negligent Eſcape ſuffered by his Eſcapes, 
Bailiff, as if he had ſuffered ic himſelf: And bow pu- 
the Court may charge either the Sheriff, or _ 
Bailiff, If a Deputy Gaoler be inſufficient, > 229. 
his Principal muſt anſwer for him. 

Seck. 16. One negligent - Eſcape is no 8. 30. 
Forfeiture of the Gaoler's Office, as one 


voluntary one is; or many negligent ones. 


delt. 17. Wherever a Perſon is found 8. zt. 
guilty on an Indictment of a negligent E- 
ſcape of a Criminal, he is to be condemn- 
ed in a certain Sum to be paid to the King, 
which is ſometimes called a Fine, ſome- 
times an Amercement ; but in what parti- 
cular Caſes the one or the other are moſt 
proper, it ſeems difficult preciſely to deter- 
mine. 5 

Seck. 18. By the common Law, the Pe- S. zz. 
nalty for the negligent Eſcape of a Perſon 
attainted was of Courſe 1001. and for ſuch 
Eſcape of a Perſon indicted and not attaint- 
ed 51. But in other Caſes it hath al- 
ways lain in Diſcretion. And if the Party 
had twice eſcaped, theſe Penalties * 

| ule 


| uſed to be doubled, but were tio'highe 


that Perſons indicted of Felony had uſed 


Marſhal of the King's Bench; it is enaqet 


their Priſoners at their Peril, &c. And if any 


High Treaſon, no leſs Fine ſball be ſet than nr 


tbe Fuſtice: And for every Eſcape of Perſon 
in Cuſtody for Suſpicion of High Treaſon, m 


F one indifted of Felony, other than Muni 
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for the Eſcape of a Perfon committed on 

two Accuſations, than if he had been com. 

mitted but on nee. 
Se& 19. By 5 Ed. 3.8. After a Recita 


to remove the Indictments before the King 
and procure themſelves to be bailed by the 


that Endictees and Appellees (hall be ſafely ky 
in Priſon, according to the Charge, which, 1h, 
ſaid Marſhals ſhall have of the Tuſtices And if 
any Marſhal ſhall do otherwiſe, the Tufic, 
ſhall do Right to every Man that ſhall compliin 
during the Terms; and at the End of the Terms ilt 
Marſhals ſhall chooſe in what Town they will key 


ſuch Priſoner be found wandring out of Priſm, 
with or without Bail, the Marſbals ſhall hay 
half a Year's Impriſonment, &c. ' 

Seck. 20. By 19 H. 7. 10. Every Shiif 
during his Office ſhall have the Cuftody of tht 
King's common Gaols, except all Gaols when 
any Perſon ſhall have an Inheritance. And fu 
every negligent Eſcape of Perſons indifted of 


Hundred Marks, and more by the Diſcretim if 


leſs Fine ſhall be ſet than 40 l. And for evi. 
ry Eſcape of Perſons indified of Murder u 
Petit Treaſon 20 l. at leaſt, and more by th 
Diſcretion of the Fuſtices: And for ever) E. 
ſcape of Perſons ſuſpected of Murder, 8c. ol 
or more in Diſcretion : And for every Eſet 


of 


„ 100 l. or more in Diſcretion, ſaving to 
ery Perſon ſuch Right to any ſuch Eſcapes 
| Fines, or 10 be quit of ſuch Eſcapes 44 they 
1 at the making of the 4. 


e And for every Perſon ſu- : 
* 4% Fly, other than Murder or Trea- 
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_ "OMA: IT 
Of Eſcapes ſuffered by private 


Perſons. 


| TY HE Law in Relation to Eſcapes ſuffer. 

ed by private Perſons, being general 
the ſame as in Relation to Eſcapes ſuffered 
by Officers, I ſhall refer the Reader for the 
general Learning of this Kind to the pe. 
ceqdent Chapter, and ſhall here only con 
ſider where a private Perſon ſhall be 24 
judged guilty of ſuch Eſcape, and in ul 
Manner he is to be puniſhed. 

Sect. 1. As to the firſt Point, it ſeem; 
that regularly wherever any Perſon hat 
another lawfully in his Cuſtody, he is guil 
ty of an Eſcape, if he ſuffer him to go 
large, without delivering him over to ſon: 
other who by Law ought to have the Cy 
ſtody of him: As where a private Perſa 
having arreſted another for Suſpicion of f: 
lony, delivers him over to a private Per 
ſon who ſuffers him to go at large; i 
which Caſe both are guilty of an Eſcapy, 
the firſt for having in ſuch Manner parte 
with his Priſoner, the other for not having 
taken Care of him after he had chargi 
himſelf wich him. But if the Perſon vi 
makes ſuch Arreſt, deliver over his Pi 


ſoner to the Sheriff, or to his Bailiff, 
ö a Con 


S. 1. 


S8. 2. 


8. 4. 
S. 5. 


S. 6. 


fence of the Party impriſoned will be f. 


the Party without an Indictment, fo neitit 
is his Return of a Reſcous ſufficient fort 


* 


5 C H A P. XXI. n be 
Of Reſcous. 


HERE a Perſon under In en 
priſonment is by Force freed 
from it by a Stranger, the Offence is call 
Reſcous, which in moſt Reſpects apres 
with the Offence of breaking Priſon, the 
Nature whereof has been ſhewn in th; 
eighteenth Chapter; for where the Imp .. 
ſonment is of ſuch a Nature, that the O. | 


SE. I. 


lony, if he break the Priſon; he who ro. 
cues him is guilty of at leaſt wh 
Crime And regularly, where the Offene 


of the Party himſelf, if he break the rl 


ſon, doth not amount to Felony ; en 
Offence of him who reſcues him, canax 
be Felony. | 

Sect. 2. Alſo as a Breach of Priſon lMW:cC, 
the Party himſelf is not Felony, unleſs It 
go out of it, ſo neither is a Reſcous, Ani 
as the Sheriff's Return of a Breach of Pr 
ſon is not a ſufficient Ground to arri om 


Arraignment of the Reſcuer. And as tho 
who break Priſon are ſtill puniſhable a ſua 
a Miſpriſion in Caſes wherein the * a 
EE | SG ff 

2 


Ot Attachment. 


hoſe that reſcue them. 
mow But in ſome Reſpects the Of- 


_ Reſcous differs from that of break- 
ne Priſon, for a Reſcuer of one committed 
or High Treaſon, even tho* he knew not 
at he was ſo committed, as ſome ſay, is 
ilty of High Treafon; but he who is 
ommitted for High Treaſon, doth not be- 


rom the Priſon. | 
> freed | — 
— C H A P. XXII. 
n, th Of Attachment. 
in the | | 
Impri 1] Aving ſhewn how Perſons may be 
ne Of I 1 apprehended without Proceſs, I 
be ke. Niall now ſhew how they may be taken by 


roceſs; and firſt how they may be taken 
y Proceſs awarded by the Diſcretion of 
ee de Court, without any Appeal, Indictment 
Information, which is called an Attach- 
tent, and generally may be awarded by 
cannoWny Court of Record for a Contempt to 
ch Court, which if it be done by a Perſon 


ſon e reſent, and appear either from his Con- 
leß non on his Examination on Oath, or from 
A 3 he View of the Judges themſelves, may 
0 


mediately be recorded, and the Party 


arg ommitted, and farther puniſhed as the 
nei ourt ſhall think proper: But if ſuch Con- 
(or mpt be done in the Abſence of the Court, 
as ted complained of by Affidavit, the Court 
end ſually in Diſcretion, either makes a Rule 


n the Party to attend at a certain Day, to 
wer the Complaint, or elſe makes a 
K 3 Kule 


{an 


wes them from Judgment of Death, ſo 


ome guilcy of High Treaſon by breaking 
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Rule is made either to attend. or to ſhey 


ſideration of the Nature of the Crine 


which if they be not exhibited within four 


terial Part, he ſhall be puniſhed in tt 


- 


Rule for him to ſhew Cauſe why an 4; 
rachment ſhall not go againſt him; ore 
if the Caſe were very extraordinary. x 
where the Party has ſpoken Words hight 
refleting on the Court, grants an A. 
tachment immediately on the firſt Com. 
plaint. And the Party on whom ſuch, 


Cauſe why an Attachment ſhould not g 
againſt him, ought to appear in Perſon: 
and if he ſhall appear to be apparently 
guilty, the Court, in Diſcretion, on Cop. 


and other Circumſtances, will either com. 
mic him immediately, in Order to-anſwe; 
Interrogatories to be exhibited againſt hin 
concerning the Contempt complained of, 
or will ſuffer him to enter into a Recop. 
nizance to anſwer ſuch Interrogatorie, 


Days, the Party may move to have this 
Recognizance diſcharged, otherwiſe he 
muſt anſwer them, tho? exhibited after the 
four Days: But in all Caſes, if he full 
anſwer chem, he ſhall be diſcharged asto 
the Attachment, and the Proſecutor ſhall 
be left to proceed againſt him for the Pr. 
jury, if he think fit: But if he deny Par 
of the Contempts only, and confeſs other 
Part, he ſhall not be diſcharged as to thok 
denied, but the Truth of chem ſhall be ex 
amined, and ſuch Puniſhment infliQed s 
from the Whole ſhall appear reaſonabl: 
And if his Anſwer be evaſive as to any mi 


ſame Manner as if he had confeſſed it. 
* 3 Self. 


Of Attachment, 135 


+ a 5:5 2. 1 a I — Offi- Attach: 
G ſhall be guilty of a corrupt Practice Tee 
' 2 in — ſerving a Writ, as if he refuſe to do it 77 FOR 
900 unleſs paid an unreaſonable Gratuity, & c. Bailiff. 
u. or give Notice to a Defendant, the Court S. a. 


which awarded ſuch Wirit, uſually grants 


0 
cb an Attachment againft him; but if there be 
no palpable Corruption, nor extraordinary 


Circumſtance of wilful Negligence, or Ob- 
ſtinacy, the Judgment whereof lies in Diſ- 
cretion, the Court uſually leaves the Parry 


a to his ordinary Remedy againſt the Sheriff, 

ime either by Action, or by Rules to return the 

com: Writ, or by an Alias & Pluries, which if 

ſve; he have no Excule for not executing, an 

bin Attachment goes of Courſe, directed to 

d of the Coroners. - 

cop. Sect. 3 Alſo Sheriffs and other Officers 8. 3. 


are liable to an Attachment for an Op- 
preflive or illegal Practice in the Execution 
of a Writ, as uſing needleſs Force, Violence, 


> he or Terror, creating Perſons under an Ar- 
r the reſt baſely and inhumanely, extorting Mo- 
fully ney from them, Ge. or making an Arreſt 
ax to without due Authority, as by Colour of a 
ſhall Blank Warrant, filled up without the Pri- 


1 
gf | 
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1 
It : 7 
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/ 4 { 
1 
Un 
[i 


per. Nrity or ſubſequent Agreement of the She- 
pan riff, unleſs there were fome Special Circum- 
other _ which made ſuch Practice reaſona- } 
thoſe E. | | A 
e el. SeF. 4. Alſo an Attachment is granta- S. 4. 4) 
ed z ble for a corrupt Practice in not executing | | 
able: a Wric effectually, as if a Sheriff having le. 
m. ried a Debt on an Execution, imbezil the 


Money, Ge. But if there be no groſs Cor- 
ruption in a Sheriff's not returning a Writ, 
the Court RY proceeds againſt him 


4 by 
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136 Ok Attachment. 
by Rules to return it, and on his Non- com. 
pliance, either increaſes the Amercement 
and grants an Attachment in Diſcretion; 
And if he return that he ſent the Proceſ 

to the Bailiff of a Liberty who has given 
him no Anſwer, a Non omittes ſhall go; by 
if he return that the Bailiff has returned a 

Cepi, and the Bailiff bring not in the Body, 
the Bailiff ſhall be amerced, and a Wii 
ſhall go the Sheriff to diſtrain the Bailiff to 
bring in the Body, &c. 

S. 3. Sed. 5. Alſo an Attachment is grantable 
in Diſcretion for a falſe Return to a Wit, 
but this is not uſually done, without ſome 

_ viſible Corruption, or extraordinary Cir. 
cumſtances of Malice, Hardſhip, or Op. 
preſſion. 5 

Where a- Se. 6. Attornies are liable to an Attach. 
gainft 4t- ment for proſecuting or defending a Suit, 
trier vithout any Directions from the Party; 
8. 6, 7, 8, neither are they in Strictneſs excuſed by 
9. Warrant, unleſs it be recorded; yet the 
Court ſeldom proceeds in ſo ſevere a Man. 

ner againſt them for ſuch Neglect, with. 

out ſome apparent Fraud, or other Cor- 

32 H. 8. ruption. But by Statute, Plaintiff's Attomny 
2E. 6, muſt file bis Warrant the ſame Term be d. 
32. clares, and the Defendant's Attorney the ſam 


18 E. 14. Term be appears, on Pain of 10 l. and ſud 


48 5 Impriſonment as to the Court in Diſcretion ſul 

% ſeem convenient. 5 . 

S. 10. Seck. 7. Alſo Attornies are in like Manner 
puniſhable for baſe and unfair Dealings io 
wards their Clients in the Way of Buſinel 
as for protracting Suits by little Shifts, de 
manding Money for Buſineſs never dont, 
detaining their Client's Writings delivered 
z to 


Ok Attachment. | 
to them in the Way of Buſineſs, or their 
Clients Money recovered and received by 
them, unleſs chey have ſome good Excuſe, as 
that they are not paid their Fees, c 
Ste. 8. Alſo they are in like Manner pu- 
niſhable for diſhoneſt and corrupt Practices, 


da as for barely attempting to forge a Writ, 
dy, or other Matter of Record, or for endea- 
t „ouring to impoſe on the Court, as by 


ſion, in Order falſly to entitle the Party 
to the Privilege of the Court, and after. 
wards giving a falſe Account of it; or for 
giving Directions to a Sheriff what per- 


dme 

Cir- ſons he ſhall return on a Pannel, ec. 

Op. Seck. 9. And all other Officers of Courts 

of Record are in like Manner puniſhable, 

ach for diſobeying the Commands of ſuch 

Suit, Courts, or for executing them oppreſſively, 

ty; Nor otherwiſe miſdemeaning themſelves in 

by: cdeir Offices. 7 | 

; the Secf. 10. Jurors are to be conſidered ei- e 4 
Man- ther in a miniſterial Capacity, as Perſons gainf Fu- 
with bound to attend the Court, to do the Bu. r- 

Co. ſineſß for which they are returned, till they & 14. 
ung are * or in a judicial Capacity, 

be 4- as Judges of the Fact to be tried. In their 

ſam former Capacity they are puniſhable in the 

| ſob Manner above mentioned in ſeveral In- 


ſtances, as where more than one appear, 
but not enough to take the Inqueſt, but 


annet {Wome of the others come within View, or 
gs to· Into the Town where the Court is holden, 
fine, ut refuſe to come into Court; in which 
ts de ales the Court may order thoſe who ap. 


pear to enquire of the yearly Value of ſuch 
Defaulters Lands, which being done, the 


Court 


cauſing an Action to be brought by Collu- 8 11. 
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238 Of Attachment, 
Court may either ſummon them to appear 
Pain of the Sum found, or ſome leſſer Sum: 
or may fine them in the like Sum without 
more ado. But ſuch Juror ſhall only loſe his 
Iſſues, and not the yearly Value of his 
Lands, unleſs the Party pray it: But one 
who makes Default after Appearance, is jj. 
able co ſuch Forfeicure without any Prayer: 
yer the Court in- Diſcretion will ſometime; 
only impoſe a ſmall Fine. Alſo a Juror 
who comes not to the Town where the 
Court is holden, ſhall only loſe his Iſſues, 
or be amerced, but not fined. And it i; 
faid that a Juror is not amerciable at all, a 
the Return of the firſt Venire, except before 
| Juſtices of Oyer, &c. : 
Sect. 11. Every Court of Record may 
' _ Impoſe a reaſonable Fine on any one te. 
turned on a Grand or Petit Jury, who' ſhall 
S. 15. refuſe to be ſworn; or on Jurors refuſing 
8 16. to give any Verdict at all; or on Juror 
endeayouring to impoſe on the Court, s 
where they offer a Verdict as agreed toby 
them all, where ſome have not agreed: 
S. 17- Or where they agree on two Verdicts, and 
firſt ro offer one of them, bur if the Court 
S. 18. ſhall diſlike it, then to give the other; or 
on Jurors misbehaving themſelves after their 
Departure from the Bar, as where any of 
them carry any Thing eatable in their 
Pockets, or refreſh themſelves without 
Leave from the Court, before they hate 
S. 19- given their Verdict: Or on Jurors rect 
ving Inſtructious from either of the Pat 

ries, &c. 
Se#. 12. As to the Puniſhment of Juto 
in their judicial Capacity, it ſeems to = 


Ok Attachment. ä - 
been the current Opinion of the old Books, | 
and ſettled Law at this Day, that Jurors 8. 20. 


n; ef : 

ut are no Way puniſhable, except by Attaint 

his for giving a Verdict contrary to a Judge's 

his Directions, and againſt what may ſeem to 

ne others clear and manifeſt Evidence. For 

li. they are the proper Judges of the Fact to 

et be tried, and may be reaſonably influenced 
nes by Matters known only to. themſelves, as - 


their own perſonal Knowledge of the Fact, . 
or of the Credit of the Witneſſes, or of tze 
Parties, Cc. Yet if they ſhew an Ob- 
ſtinacy in giving their Verdict one Way, 

where on the Fact agreed by them, the Law 

is clearly otherwiſe, and ſo declared to 

them by the Judge; or if they ſhall obſti- S. 23. 
nately refuſe to anſwer a Judge concern- 

ing their Opinions of a particular Fact, 


upon which the Merits of a Cauſe turn, 
ing and yet inſiſt to give a Verdict againſt the 


Judges Directions. Quære if they may not 
be fined in Caſes wherein no Attaint lies. 


to by Sect. 13. It hath been holden that Jurors 
ee: are fineable for refuſing to find an Office 
, and WW for the King, becauſe ſuch Finding con- 


cludes no Man's Right, and in many Caſes - 
the King hath no Remedy without it. Yer 8. 23. 
Quære how far. theſe Reaſons are conclu- © 
five, for they ſeem as ſtrong for the Puniſh- 
ment of a Grand Jury for refuſing to find an 
Inditment of High Treaſon. But it is a 
good Cuſtom for the Petit Jury of a Leet 
to be amerced for concealing a Matter pre- 
ſentable by them, on a Grand Jury's Finding 
ſuch Concealment. And by 3 H. 7. 1. If : 
an Inqueſt conceal Matter enquirable before Ju- 
fices of Peace, another Inqueſt may enquire 

| thereof, 


ithout 
hae 
recei⸗ 
> Par 


Juror 
o hare 
beel 
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on; but generally inDi 
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thereof, and the Concealer: may be amerted a 
the Diſcretion of the Fuſtices. 5 

Sect. 14. The King's Bench, which has z 
general Superintendancy over inferior 
Courts, may grant an Attachment againſt 
ſuch Courts „ without Jurifiict : 

cretion grants a Pro. 
hibition firſt, and not an Attachment in the 
firſt Inſtance, unleſs there be ſome extra. 
ordinary Circumſtance in the Caſe; x 
where the Steward of a,Leet holds Plea of 
a Matter, which not only aroſe out of the 


Precinct of the Leet, but if it had ariſen 
in it, would have been out of its Juriſdidi. 


on; or where the ſame Perſon is both 2 
Judge and a Party; or where a Steward of 
a Court- Baron is privy to the Splitting of 2 
Cauſe of Action into ſmall Sums, in Or- 


der to bring it within the Juriſdiction of 
his Court. But it is common Practice to 


rant Attachments againſt inferior Judges 
or oppreflive, unjuſt, or irregular Practice, 
contrary to the obvious Rules of natural 


Juſtice, tho? ſuch Practice may be coun- 


tenanced by never ſo long Uſage of ſuck 
Courts; as denying a Defendant a Copy 
of the Declaration, or going on to Tri 
al, giving Judgment againſt him witt- 
out giving him Notice, or Time to make 
his Defence; or for compelling him to gie 
exorbitant Bail; or for taking unreaſons- 
ble Diſtreſſes, or for taking Money for 


vicious Pleading. 


Sec. 15. Alſo it ſeems that the King! 
Bench may in Diſcretion grant an Attach: 
ment againft an inferior Judge, for obſt 
nately and perverſely, and without 

| | | 2 
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> Jour, refuſing to proceed in a Matter 
— before him, &c. but if there be 
no extraordinary Circumſtance in the Caſe, 
to induce a 1 of Corruption, it 
| ſeems the more uſual Method to take out a 
Writ to ſuch Judge, commanding him to 
proceed, Cc. And if he ſhall refuſe to com- 
ply with ſuch Writ, and an Alias and Pla- 
ries which may be taken out with the firſt 
Writ, it is uſual to take out an Attachment 
againſt him, which may be returnable ei- 
ther into the King's Bench or Common 
Pleas, at the Party's Election, except in 
ſome Special Caſes; and this is the proper 
Remedy to compel the Lord of the Ma- 


nor to hold a Court for the determining of 
a Writ of Right; or to compel an inferior 
Court to proceed in a Plea, or to give 
Judgment, or to award Execution. 

Sec. 16. Alſo the King's Bench may in 
like Manner puniſh- Juſtices of Peace, or 


Commiſlioners of Sewers for proceeding af- 
ter a Certiorari delivered to them; or a 
Spiritual or Civil Law Judge for proceedin 

after Notice of a Rule, to ſhew Cauſe 
why a Prohibition ſhould not go; or an 
inferior Common Law Judge for proceed- 
ing after a Habeas Corpus, or Writ of Er- 
ror; or a Sheriff for proceeding in the 
County-Court, after a Superſedeas, Poxe, or 
Recordare; or a Steward of a Wapentake for 
proceeding after a Tolt; or Juſtices of 
Peace for acting contemptuouſly againſt 
the Determination of the Court, as where 
a Special Order of Settlement is quaſhed 
by the Court upon the Merits, and yet 
the Juſtices afterwards make another Order 


tO 


$a Ok Attachment. 
to remove the ſame Perſon to the ſame 
Place for the very ſame Cauſe, without re- 
| garding the Judgment of the Court. 
Counſellors Se. 17. Notwithſtanding Counſellors 
S8. 30. are not Officers of any Court, yet in a; 
much as they have. a Special Privilege to 
Practice, and their Misbehaviour tends to 
bring a Diſgrace on the Law, they are 
- Puniſhable for foul Practice, as other Mi. 
niſters of Juſtice are. | 
Gaolers, . Se. 18. Gaolers are not only puniſhable 
: in this ſummary Manner by the Courts to 
which they more immediately belong, for 
groſs Misbehaviours in their Offices, or 
Contempts of the Rules of ſuch Court, 
but are alſo puniſhable in other Courts, for 
diſobeying Writs of Habeas Corpus awarded 
by ſuch Courts. Neither can they excuſe 
themſelves for not obeying a Haheas Cu. 
pus ad ſubjiciendum, or, as ſome ſay, a Hi 
beas Corpus ad faciendum et recipiendum, by 
ſhewing that the Priſoner did not tender 
his Fees: However if a Priſoner be brought 
S. 31. up on ſuch Habeas Corpus, the Court will 
not turn him over, till he hath paid the 
Gaoler all his Fees; nor, as ſome ſay, til 
he hath paid all that is due for Diet. 
8 ä 
8. 32. Sec. 19. The Ki f Bench may grant 
an Attachment againſt Gaolers uſing Pri- 
ſoners barbarouſly and inhumanely, but 
ſome have holden, that a Gaoler is 10 
Way puniſhable for keeping a Debtor in 
Irons. „„ 
Peers and Sect. 20. Even Peers may be proceedel 
ethers againſt in this ſummary Manner for ſont 
S. 33. Contempts, as for reſcuing a Perſon 1 
| a b. 


Of Attachment. 

a legal Arreſt, or for proceeding in a Cauſe 
aſter a Prohibition, or for diſobeying other 
Writs wherein the Intereſt of the King oc 
Liberty of the Subjects are nearly concern- 
ed; but. I do not find it determined by a- 
ny certain Rule for what Kind of Con- 
tempts a Peer may be thus proceeded a- 
gainſt: Neither is it uſual to proceed in this Fr Con 
Manner againſt common Perſons for a bare ***# 
Nonfeazance, in not performing the 8 34 
Command of the firſt Writ in any Caſe. 
But as has been ſhewn, after a Pluries an S. 2. 13. 
Attachment lies of Courſe: Alſo it is 
commonly granted on Affidavits of Diſo- 
bedience of a Rule to execute a Writ ; al- 
ſo it lies againſt Reſcuers, and other wrong 
Doers acting contrary to the Purport of a 
Writ; but the Court in Diſcretion will 
not eaſily grant an Attachment for a 
Reſcous, unleſs it be returned. | 

Sect. 21, nay Perſon may be proceeded 
againſt in the ſummary Manner abovemen- 
tioned for Breaches of the Peace, and o- 
ther heinous Miſdemeanours in the Face of x, c 
a Court, as for giving falſe, trifling and temps is 
contradictory Anſwers to Interrogatories, the Face of 
or for contemptuous Behaviour towards a 8 
Judge, as by charging him with Injuſtice & 
to his Face, or praying for an Informati- * 
on againſt him. | 

Set. 22. And ſometimes Attachments 
have been granted for contemptuous 
Words concerning the Rules of the Court, 
without making any Rule on the Party 
to ſhew Cauſe why ſuch Attachments 
ſhould not be granted, for it would be yain 

to 
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to ſerve him with a ſecond Rule, who bn 


deſpiſed the firſt. | 
Se#. 23. Alſo an Attachment is the pro. 
per Remedy for Diſobedience of the Rulez 


and Awards of a Court, as where a Defen. 


dant in Account being adjudged' to ac. 
count before Auditors, refuſes to do it, un. 
leſs they will allow Matter diſallowed by 
the Court before; or where one refuſe; 
to perform an Award made in Purſuance to 
a Submiſſion by Rule of Court; or where 
one refuſes to pay Coſts taxed by the Ma. 


ſter, whoſe Taxation the Law looks on a; 


a Taxation by the Court; but an Attach. 
ment is not uſually granted for Diſobedi. 
ence of a Rule of Ni prius, unleſs it be 
firſt made a Rule of Court; nor for Dil. 
obedience of a Rule made by a Judge at 
his Chamber, unleſs ic be entred ; nor for 


Diſobedience of any Rule, without perſo- 


Fur Abuſes 
of Proceſs. 
8. 39. 


nal Service. 

Sect. 24. Alſo on Attachment is proper 
for Abuſes of the Proceſs of the Court, as 
ſuing out Execution where there is no 


8 ; bringing an Appeal for the 


eath of one known to be alive; making 
Uſe of the Proceſs of a ſuperior Court, 
as a Stale to bring a Defendant within the 


A Juriſdiction of an inferior one, and then 
dropping it; uſing ſuch Proceſs in aver 


atious, oppreſſive, or unjuſt Manner, with- 
out Colour of ſerving any other End by it 

Sect. 25. It is likewiſe the proper Re 
medy for Forgeries of Writs, and other 
ſuch like Deceits tending to impoſe on 4 
Court, ©. | os 


CHAP. 


7 
, —_ . 88 


* and 7 * 
* . 4 bg * 


_ CHAP. XXIII. 
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Ppeals are either by Writ, or 
by Bill: They may be ſued 
the King's Bench by Bill againſt any 
derſon in Cuſtodia Mareſchalli, whether by 
n actual Commitment, or by Bail. And 
the Appellee be arraigned and tried the 
ame Term, ſuch Bill needs not be filed. 
Ind if a Man be brought into Court ei- 
her by a void Writ of Appeal: or by a 
oidable one which is afterwards abated, he 
ay be arraigned by Bill in Cuſtodia Ma- 
. : 
Seck. 2. Alſo a Bill of Appeal lies before 
uſtices of Eyre, and before Juſtices ſpeci- 
Ily aſſigned. Alſo it lies before Juſtices of 
zol-Delivery, arid for the ſame Reaſon, 
ſome ſay, before Juſtices of Aſſize, who 
the Purpore of ſeveral Statutes are au- 
orized to deliver Gaols without any Spe- 
al Commiſſion, againſt any Priſoner in 
e Gaol which they are to deliver, or, as 
is generally holden, againſt a Perſon 
hom they have bailed. Alſo if Part of the 
ccomplices to a Felony be in the Priſon, 
d others not, a Bill of Appeal lies againſt 
|, which after the Trial of thoſe in the 
tion ſhall be removed into the King's 
— — * e 


dect. 1. | 


Appeals by 


Bill. 


8. 3, & 


8. 8. 


Supra. 
Ch. 7. 


See Ch. 6. 
8. 2. 


6 Of Appeal, : 
Bench, where the reſt ſhall be proceeds; 
OO EY Oe OR WOE 

8. 1. Sect. 3. Alſo an Appeal may be co: 

See Ch. 9. menced by Bill before the Sheriff and 


8. 18. Sc. Coroner, and removed from them by : 
9 Certiorari-into the King's Bench: But 6 
Appeal ſeems to lie before Juſtices f 3 

' Peace. 2 EN ap 9 a 

8. 11. Seck. 4. An Appeal by the Courſe of a 
the Civil Law, in Nature of a. Bill of , WW; 
peal by the Common Law, may. be ſuf r 
before the Conſtable and Marſhal, for ſone im 
Felonies done out of the Realm, as to which A 

it is enacted by 1 H. 4, 14. that all 4 85 
peals of Things done out of the Realm ſvall ; MA þ 
tried and determined before the Conftabl: wi Wh 1, 
Marſhal of England. And in the Conſt WW 5, 
ction of this Statute, ir. is agreed, that i; . 
Subject be killed beyond Sea by a Subjech Tr 
his Wife or Heir may bring ſuch Appeal if ay 
there be a Conſtable, and the Proceeding WWF... 
ſhall be according to the Civil Law, au Hing 
the Sentence ſhall be by the Teſtimony of MY an 
Witneſſes, or Combat, but ſhall not c. ter 
rupt the Blood. And if a Man die here r ot 

a Wound received in a foreign Realm, ith reſp 
ſaid that he who killed him may, by Spe 
Intent of this Statute, be appealed befor. 0 
the Conſtable and Marſhal, becauſe ottz-Wcr 4 
wiſe he could not be tried at all. | 0871 


Seck. 5. Appeals are either of Treſpaß a 
of capital Crimes: Of the former there hai 
been none in Uſe for theſe many Years, N enda 

cept Appeals of Mayhem, which lie for ue co, 
Hurt if done with Malice, whereby the Pa 
ty is rendred leſs able in Fighting: MW. 
the Word Felonice, *Which is neceſſary 1 0 


Ok Appeal: 


ithout ſome Circumſtance of Malice ex- 


? 


refſed or implied. 
mice, as well as Maybemiavit, is preciſely 
n in every Writ, Bill and Devlart. 
ion of this Kind, yet at this Day the De- 
endant is not ſubje& to the Loſs of Mem- 
$0, 7. The Plaintiff may either de- 
lace againſt choſe who actually wounded 
im as Principals, and againſt the Abettors 
Acceflaries, or againſt all as Principals. 
Seck. 8. A Count in Battery on a Writ 
f Appeal of Mayhem is vicious, becauſe 
does not purſue it. | | 


« 


Treſpaſs for the Battery with which the 
layhem was accompanied, becauſe in ſuch 


n&t from the Battery: Yet a Recovery 
an Action of Treſpaſs for an Aſſault, 
attery and Wounding may be pleaded in 
ar of an Appeal of Mayhem for the ſame 
reſpals, unleſs the Appellee can ſhew by 
Special Replication, that the Maim 
s occaſioned- by a Mortification, or o- 
er Accident, ſince the Verdict. 8 

Sec. To. It is certainly a good Plea in 


wlted the Defendant in ſuch a Manner 
endangered his Life; but it ſeems that 
e common Plea of San Aſſault demeſne, 
thout ſome Special Circumſtance, is no 


very ſuch an Appeal, cannot be ſatisfied © 


ppeal the Mayhem only is conſidered di- 


rof a grievous Mayhem, as the cutting off 


147 


- 
4 


Seck. 6. But notwithſtanding the Word Fs. s. 1 . 


8. 19. 


S. 20. 


Seck. 9. Tho a Recovery in ſuch Ap- Plus in 
2al cannot be pleaded in Bar of an Action Main. 


t 


r of ſuch an Appeal, that the Plaintiff 


a Leg, & c. for ſuch a Revenge bears no 


Liz Pro- 


Ot Appeal, 
S. 23. Proportion to the Provocation ; neigh 
will the Defence of a Man's Poſſeſſon ju 
ſtify a Mayhem, but only the Defence of ji 
Perſon. If the Count lay a Mayhem xt 4 
and the Defendant juſtify the ſaid Mayhem 
by an Aſſualt made on him at B. he need 
not traverſe the Place, for it is apparent 
that the ſame Mayhem could not be ping 
5 but in one Place. „ 
8. 24 Sed. II. Notwithſtanding an Appeal a 
Mayhem, ſuppoſe the Fact to have been 
done feloniouſly, yet in as much as at thi 
Day, it only ſubjects the Appellee to Dy 
mages, it may be barred by an Arbitr. 
ment, or by an Accord with Satisfaction 
executed; or by a Releaſe of all Mane: 
of Appeals, or by a Releaſe of all Mu. 
S. 25. ner of Demands, or by a Releaſe of al 
Manner of Actions, or by a Releaſe of al 
Actions perſonal, or by a Nonſuit in a fh. 
S. 26. mer Appeal after Appearance. But a No 
ſſmit in an Action of Treſpaſs is no Bar ofa 
Vide Sec. 9. Appeal of Mayhem. Neither does a Nat 
8 ſuit in an Appeal of Mayhem ſeem pleat 
able in Bar of an Action of Treſpaſs fa 
the Battery, with which ſuch Maybe 
was accompanied, if ſuch Action | 
brought for the Battery only, for no Ca 
ſideration can be had of a Battery in 4 
| Appeal. a 5 
New. Sec. 12. If the Appellee put the Mayhe 
8. 27. in Iſſue, and pray that the Court n 
view the Hurt, in Order to adjudge « 
ſuch View, whether there be any Maple 
or not, the Court may proceed to takeli 
View, and thereon determine the Mut 


which ſhall be peremptory to each 1 


And for this Cauſe the Appellant muſt ap- 5. 27- 
wear in proper Perſon, and not by At- | 
orney, becauſe that would put the View 

ut of the Power of the Court. And if 

n the View there remain a Doubt with 

Ine Court, a Writ ſhall be awarded to the 

cheriff to return ſome able Phyſicians and 


rent WW: rocons for the better Information of the 
burt. And it is ſaid that the Court can- 


ot proceed to ſuch Trial by View, unleſs 


al of ECT A ed 
he Appellee pray it; neither are they 
beet 2 ſuch Caſe ſo to try it, but may 
t thi order a Trial by Jury, and may appoint 
Ut uch Jury to have a View, Oc | 
is WY 5:7. x3. Anciently Appeals of Treaſon Ayeat of 


might be ſued before the Parliament, and Treaſon. 
ther Courts of Common Law, as well as 


= fore the Conſtable and Marſhal. But 
"_ \ppeals_ before the Parliament are taken 


way by 1 H. 4. 14. and Appeals of Trea- 
on before other Common Law Courts ſeem 


* na great Meaſure obſolete at this Day. 
1 er an Appeal of Treaſon, ſuppoſed to be 


ommitted beyond Sea, was actually com- 
0 enced in the 7th Year of King Charles 
n be Firſt before the Conſtable and Marſhal, 
| rho, for want of ſufficient Proof to clear 
0 be Truth, awarded that a Duel ſhould be 
ought between the Parties, for the final 
Determination of the Matter. 
Se, 14. As the Law is ſettled at this Appeal of 
Day, the Infancy, old Age or Sickneſs, Felory, 


. other ſuch like Imbecilicy of the Plain: U dier, 
ite iff, is no Objection to his bringing an 

ae ppeal. Neither ſhall the Parol demur for 
Mar Non. age. But an Infant muſt proſe- s. 30. 
n pte by Guardian, and ſhall be nonſuited 


L 3 upon 


3 


750. 


8. 46. 


ſtrains no other Appeal by Women, except 
the Appeal for the Death of an Anceſtor, 


8. 32. 


Appeal of 
Death, 
 evithin 


aubat Time 
Io be 


brought. 
S. 33. 


one become Acceſſary after the Death by 


gainſt him at any Time within the Year 


ginning of the Day, and not from the pie 


_ _ Df Appeal. 
upon ſuch Guardian's Non-appearance 3 
a Day whereon he is demandable. If the 
Infant come into Court and fay that he wij 
relinguiſh the Suit, and the Guardian in. 
ſiſt to continue it, the Court may diſcharge 
him, and affign another. And as an In. 
fant may bring an Appeal, ſo may an Ap. 
peal be brought againſt him; alſo it my 
be brought againſt a Feme Covert, in the 
ſame Manner as if ſhe were ſole. 

Sect. 15. The Statute of Magna Char 
which ordains, that none ſhall be impi. 
ſoned on the Appeal of a Woman for the 
Death of any one but her Husband, re. 


Sect. 16. Ideots, Perſons born deaf and 
dumb, or attainted of Treaſon, or Felony, 
or under an Outlawry, are diſabled to 
bring an Appel 
Sec. 17. By the Statute of Glauceſir . 
which has been conſtrued to extend only 
to Appeals of Death; an Appeal ſhall nth 
abated for Default of freſh Suit, if the Pam 
ſue within the Year and Day after the Dul 
done, the Computation whereof, as the Lay 
is now ſettled, ſhall be made not fromthe 
Day when the Word was given, but fron 
the Day when the Party died. And :. 
greeably hereto it has been ſettled, that i 


receiving the Offender, an Appeal lies x 


and Day after the Receipt. Alſo the Yer 
and Day ſhall be computed from the he. 


ciſe Time when the Death, &«, happencd 
N : 8 becauk 


Ok Appeal. . . 
becauſe regularly no Fraction ſhall be made ; 
FFF 

93 7 18. At Law if a Perſon had died 
in one County of a Wound given in ano- 
ther, the Appeal might be brought in ei- 
ther, and tried by a Jury returned from 
the Body of each of them; but ic ſeemerh 
that ſince 2 and 3 Ed. 6. 24. which in ſuch 
Caſes enacts, That the Party may ſue an Ap- 
peal in the County where the Perſon feloniouſly 
ſtricken, Ge. ſhall dye, Cc. the Trial may 
be by a Jury of ſuch County only. : 

Sect. 19. Nunques accouple in loial Matri. Appeal of 
mum, is a good Plea to an Appeal of Death Death by a 
brought by a Woman, and ſhall be tried by Mie. 
the Biſhop's Certificate, who, if the Mar- 8 3% 
riage were unlawful, ought to certify a. 
gainſt the Appellant. Alfo it ſeems that a 
Woman divorced from her Husband, tho? 
by a voidable Sentence, cannot maintain an 
Appeal; for thus much at leaſt is implied 
inthe old Rule, that a Woman ſhall have 
an Appeal de morte mariti inter brachia ſua 
Interfecti & non aliter, „„ 

Seft. 20. A Wife who elopes from her 
Husband, and the Wife of one attainted off 

High Treaſon, may have an Appeal of his 
Death, tho they cannot bring Dower; but 8. 37. 
this depends on the Statutes made in this 

Behalf, which reſtrain ſuch Wives from 
Dower, but ſay nothing of Appeals. 

Seck. 21. If ſuch Appellant take another 5.3. 
Husband, either before or pending the Ap- * 
peal, ſhe puts an End to it for ever; and 
if ſhe marry after Judgment, ſhe cannot 
pray Execution. NF 


S. 35, 


L1 = Seck. 22. 


Ld 


an Heir. 


S. 39. 


Of Appeal. 


ppeals of Seck. 22. If the deceaſed had a Wife Xt þ 
Death by the Time of his. Death, the Heir can hare ſ 
no Appeal for it, except the Wife her ſelf F 


were concerned in the Guilt ;' in which Cafe V 
the Heir may have an Appeal againſt her. 1 
Yet if the Petit Treaſon be pardoned by e 
Parliament, the Heir can have no Appeal, g 


for he cannot bring it for the Murder only, nt 
becauſe that being included in the Petit ti 
Treaſon, is drowned in it, as being the | 
greacer Offence: ĩ⁊ nh HRT 


" Gf 2 3. Every tek A pellant muſt he fo 


Heir General to the deceaſed by the Courſe be 


of the common Law, unleſs the Heir Ge. wy 


. neral had himſelf a Share in the Guilt, in Hr 


which Caſe the next Heir ſhall have an Ap. an 
peal againſt him. But if the deceaſed were H. 
at his Death attainted of Treaſon or Fe. thi 
lony, and leave no Wife, no Appeal lies of 
his Death, for he can have no Heir, Nei- 
ther ſhall a Special Heir by the Cuſtom of 
Borough Engliſh, or otherwiſe, have ſuch 
an Appeal. And if the deceaſed had two 
Sons, whereof the Elder. is attainted of 
Felony, Gc. neither of them can have an 


Appeal; for the Elder cannot be Heir, be. per 
cauſe he is attainted ; neither can theYoung- brit 
er be Heir to his Father, while he has an any 
elder Brother living. But if there be three of 
Brothers, of whom the Elder is by one not 
Venter, and the two Younger by another, WW eith 
and the middle Brother be killed, the or ! 
youngeſt ſhall have the Appeal, for he on. his 
ly is Heir, being of the whole Blood, Cha 
Seck. 24. If an Heir die hanging an Ap- Wl my 
peal commenced by him, it ſeems agreed, have 


that no other Heir can proceed in _ 
Pe 


Appeal; or commence a new one: And it 
ſeems the ſtronger Opinion, that if the 
Right of bringing an Appeal be once 

ve 
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-ſted in an Heir who dies without bring- 


ing any, the Right of Appeal is gone for 


ever. And if an Heir die after Judgment 
given againſt the Appellant, it is queſtio- 
nable whether his Heir can ſue Execu- 
ET oe rapphoS „ 

Sect. 25. Every ſuch Appellant, muſt not 
only be Heir General, but alſo Heir Male; 
for by Magna Charta Ch. 34, No one ſhall 
be taken or impriſoned on the Appeal of a o. 
man for the Death , of any one but her own 
Hushand, And therefore if a Woman bring 
an Appeal of the Death of any but her 


S. = 


Husband, the Judges, ex Officio, will abate 


the Writ, But it is ſaid that an Heir Male, 

who derives his Blood thro' a Female, may 

ſtill bring an Appeal, as he might by the 

Common Law. | 9 | 
$:#. 26. In every ſuch Appeal ic muſt 

ſpecially appear in the Count, how the A 

pellant is Heir to the deceaſed. | 
Sec. 27. Any one who has a ſpecial Pro- Appeal of 

perty as a Carrier, or Church-warden, may Larceny, 

bring an Appeal of Larceny. And ſo may by whom. 

any Perſon ſo far entruſted with the Goods 

of another as to have the Poſſeſſion, and 

not the bare Charge of them; and he may 

either bring it generally for his own Goods, 

or ſpecially for the Goods of J. S. & c. in 

his Cuſtody. But he who has the bare 8. 44. 

Charge of Goods without a Poſſeſſion, as 

my Butler or Cook, who in my own Houſe 

hare the Charge of my Goods, cannot 

e main 


S. 43. 


gainſt B. as having ſtolen them from me, 


— Felon, and claiming no Property, had 
neither Property or Poſſeſſion in them. but 


In what 


Place. - 
47. 


| of B. I may either bring an Appeal of Rob 


ſeſſion as well as Property continuing in 
me; wherever the Robber. keeps them from 


was guilty of a Taking from my Perſon. 


maintain ſuch an Appeal. Neither can 2 
Villein have it againſt his Lord, , © 
Sect. 28. If my Servant be robbed of my 
Goods in his Cuſtody, either I or the Ser. 
vant, which firſt begin, may maintain an 
Appeal. Alſo if one jointly intereſted in 
Goods with me be robbed and die, the 
Appeal ſurvives to me. And if I be rob- 
bed by A. who is robbed of the ſame 
Goods by B. I may have an Appeal 2. 


becauſe A. taking the Goods merely as 2 


the ſame continued in me. But an Exe. 
cutor cannot bring an Appeal for a Larceny 
from the Teſtator, becauſe the Right of 
Appeal, being wholly veſted in the Teſta 
tor, died with him, as being an Action for 
&-mere oth -- ont fg wn 

Set. 29. Notwithſtanding this, like all 
other Appeals, be local, and muſt be brought 
in the County where the Felony was done, 
yet if one rob me of Goods in the Coun 
ty of A. and carry them into the County 


bery in the County of A. or an Appeal of 
Larceny in the County of B. for the Pol- 


me, he feloniouſly injures me in the Pol 
ſeſſion of them, and therefore may prope! 
ly enough be ſaid to ſteal them from me- 
But he can be appealed of Robbery in the 
firſt County only, becauſe there only it 


And if one take me from the County a 
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into that of B. and there rob me, he ſhall 1 
be appealed of Robbery in the County of 

B. only, for he was only a Treſpaſſer 

ia . 5% 3-5 | vg PLIES £0 hs 
5 Sect. 30. The Statute of Glouceſter 9. Within 
which requires that Appeals be brought wöbar Time 
within a Year and a Day, and takes away S. 48. 
the Neceſſity of making freſh Suit where 

Appeals are brought within that Time, has 

been conſtrued not to extend to Appeals of 

Larceny, but only to Appeals of Death.. 

Seck. 31. He from whom Goods are p, pu. 
ſtolen, may take them wherever he finds on. 
them, till they are ſeized to the Uſe of S. 49. 
the King, or of ſome Perſon claiming 

them under the Crown, as Waifs, or the 

Goods of Felons, &*c. After which, the S. 51. 
Party from whom they were ſtolen, is not 

entitled to a Reſtitution, without a legal 
Proſecution. But by the common Law, 
an Appellant ſhall have a Reſtitution, if 
he have uſed all reaſonable Care and Dili- 
gence in enquiring after, purſuing and ap- 
prehending the Offender, which is gene- 
rally called making freſh Suit. 

Sect. 32. It ſeems to be ſettled at this 
Day, that there is no Neceſſity that the 
Appellee be attainted at the Suit of the 
Appellant, in Order to entitle him to a 
Reſtitution. And therefore if ſeveral Ap- 
peals be commenced. againſt 4. by B. and 
C. and the Appellee be attainted at the 
Suit of 4. in which Caſe he cannot be at- 
tainted again at the Suit of B. becauſe no 
Man can be twice attainted, it ſhall be en- 
quired by an Inqueſt of Office whether he 
were guilty of the Fact complained of on 

| the 


8. 52, 33. 


— 


56 


— —ñ—ä— — —v— 


the Ap peal of C. and whether C. made 


awarded. And the like Enquiry, &c. ſhall 
de if an * die in Priſon. But if he 
be outlawed, 


peremptorily above twenty, or break from 
- endo ae e in theſe Caſes tacitly 


tution, upon their own Examination of the 


quent Title gained in the Goods, either by 


de the ſame in Relation to the Proſecutor 


1 Reaſon of Evidence given by the Party robbed, 


Reſtitution for the ſaid Money, &c. in like Mw 
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freſh uit, c. And upon ſuch Matter 
found by ſuch Inqueſt, Reſtitution ſhall be 


or have his Clergy before 
Conviction, or ſtand mute, or challenge 


Priſon, perhaps Reſtitution ſhall go upon a 
finding of the freſh Suit, without any far. 
ther Enquiry concerning the Guilt; be. 


admits himſelf guilty. And perhaps in all 
the Caſes abovementioned, the Judges hare 
a diſcretionary Power of. awarding Reſti- 


freſh Suit, without any Enquiry by a 

July: 11 5 
Sect. 33. The Appellant's Title to a Re. 

ſtitution, ſhall be preferred to any ſubſe- 


King or Subject, tho by Sale bona fide in 2 
Market-overt, Cc. And the Law ſeems to 


of an Indictment ſince 21 H. 8. 11. which 
enacteth, That if any Felon do rob, or take «- 
way any Money, Goods or Chattels, from any 
Subject, from bis Perſon, or otherwiſe, within 
this Realm, and be indicted, arraigned and founi 
guilty of the Felony, or ls attainted by 


or Owner of the ſaid Money, &c. or by am 6- 
ther by their Procurement, the Party ſo robitd, 
or Owner, fron be reſtored to his ſaid Mont, 
tc. And the Fuſtices before whom ſuch Feln 
fall be fo found guilty, &. ſhall award Writs f 


11] 
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ir as tho ſuch Felon were attainted at the Suit 
of the Party is ddpok- ft 

Seck. 34. Since this Statute ſays no- 
thing of freſh Suit, it ſeems that there is no 


Neceſſity to make an Enquiry concerning it, 


in Order to entitle the Party to a Reſti- 
tution: Yet ſince the Statute ſays, that 
Writs of Reſtitution ſhall be awarded as 
tho the Party were attainted in an Ap. 
peal, Quære, if the Judges may not in 


their Diſcretion deny a Reſtitution to one 


who ſhall appear to have been groſly ne- 
gligent in proſecuting the Offender. ; 
Sect. 35. The Appellant ſhall be reftored 


to ſuch of his Goods only, which he men- 
tions in his Appeal; for if he omit any, 


and the Goods ſo omitted be ſeized as 
Waifs, &c. he ſhall never be reſtored to 
them. But in a ſpecial Caſe, an Appellanc 
ſhall recover what was neither ſtolen from 
him not mentioned in his Appeal, as where 
the Appellee ſells the Thing ſold before the 
Appeal is brought, and the Money given 
for the Purchaſe is ſeized to the King's 
Uſe; in which Caſe, it ſhall be delivered 
to the Appellant on a Conviction of the 
Appellee, tho' it never was his before: 


59 


S. 56, 


© 3H 


[ 


Se. 36. By the Common Law, any 14oa7 
Virgin, Wife or Widow might bring an = 7 


Appeal of Rape, againſt any one who had 
raviſhed her, tho' ſhe were his Nief; and, 
as ſome ſay, tho' ſhe had conſented after 
the Rape : But a lawful Wife could never 
bring ſuch Appeal without her Husband. 
By the Statute of Veßminſter 1. 13. the 
Offence of Rape was reduced to a Treſ- 
paſs, and conſequently it was puniſhable in 


the 


8. 38. 


S. 59. 
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the ſame Manner with other Treſpaſſes, till 


the Making of the Statute of Weſtminſter 2. 


S. 60. 


8. 61. 


Moman ſhall be ra viſbed, and afterwards con- 
ſent to the Raviſher, as well the Raviſber us 


34: by which it is enacted, That whoewey 
rawiſhes any Woman, "where ſhe did not conſent 
before or after, ſhall have Fudgment of Life and 
Member; and tho" ſhe do As x 

have Judgment if attainted at the King's Suit, 
But it is obſervable that this Statute does 
not reſtore the old Common Law in Rela. 
tion to ſuch Appeals, as it would have 
done if it had only repealed the ſaid Sta. 
tute of Weſtminſter 1. 13. but makes a new 
Law concerning them, from whence it 
follows, that all Appeals of Rape, which 
are impliedly given by this Statute, muſt 
conclude contra formam Statuti. 
Set. 37. By 6 Ric. 2. 6. Whenſoever ay 


the Party raviſhed ſhall be from thenceforth diſ- 
abled to have or challenge all Inheritance, Dow- 
er or joint Feoffment, after the- Death of their 


Husbands and Anceſtors. And the next of Blud 


of the Raviſber, or Party rawiſhed, to whom 
ſuch Inheritance, Dower, or joint Feoffment, 
ought to revert, remain or fall after the Death 
of the Raviſher or Party raviſhed ſhall have Ti- 
tle; that is to ſay, after the Rape, to enter on 
the Raviſher, or Party raviſhed, and their A. 


 fogns and Land-Tenants, in the ſame Inberi- 


tance, &c. and the ſame to hold in State f 
Inheritance: And the Husbands of ſuch Women, 
or, if they have none, the Fathers, or other 
next of Blood, ſhall ſue the Raviſhers, &c. and 
the Defendant ſhall not wage Battle, &c ſi 


wing to the Lords their Eſcheats of the ſaid Ra. 


viſbers, if they be convicted, &c. 
8 | Seck. 38, 


aft er, be hall | 


Of Appeal. 

Seck. 38. It is ſaid: that in Appeals on 
this Statute the Count mult recite it, but 
Sucre. However, if it do . recite it, 


and conclude that the Defendant raviſhed 


the Woman, contra formam Statuti prædid', 
there is no Need to ſay that the Woman 
conſented to the Raviſher, for it is ſuffici- 
ently implied in ſuch a Concluſion. 

Seck. 39. It is a good Plea to ſuch an 
Appeal by 2 Husband, that he was never 
lawfully married to the Woman raviſhed ; 


and in ſuch Caſe if the Marriage were un- 


awful, by Reaſon of a Pre- contract, &c. 
the Biſhop ought to certify againſt the Ap- 
ns | | 

l ect. 40. If the Party raviſhed, and con- 
ſenting, &c. be under the Age of twelve 


159 
S. 70. 


8. 63. 


8. 62. 


Years, ſhe ſhall not loſe her Lands by the 


Intent of the Statute. | 2 
Se#. 41. It is no concluſive Evidence of 


a Woman's Conſent to a Raviſher, that ſhe 


lived with him ſome Years after as his 
Wife, and had a Child by him, if all the 
While ſhe was under his Power, and never 
at her Liberty. 

Seck. 42. It ſeemeth from the different 
Penning of the ſeveral Clauſes of the Sta- 
tute, that where the Land of a Woman 
being Tenant in Tail, would go to a 


Kinſman in Remainder if ſhe were dead, 


ſuch Kinſman ſhall enter into ſuch Land 
upon her being raviſhed and conſenting, 
Oc. tho he be not abſolutely next of Kin: 
But that none ſhall bring the Appeal who 
15 not abſolutely next of Kin, except where 
the Perſon abſolutely next of Kin is him- 


ſelf 


I 


S, 68, 


S. 66. 


S. 64. 
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8. 65. 


8. 57. 


— 
5 


8. 71 


S. 72. 


another and there raviſh her, the A 
mall be brought in the latter on). 


ſelf the Raviſher z in which Caſe thene 
of Kin after him ſhall bring it. 


Seck. 43. Where one wo it next of 


Kin, &c. at the Time, has entered into 
Land by Virtue of this Statute, his Title 
ſhall not be defeated by one who happens 
to be Heir, &c. by Matter en poft facto. 

Seck. 44. In ſetting forth a Title under 
this Statute, you muſt ſhew ſpecially how 


the Party is next of Kin, G. 
Seck. 45. If a Man take a Woman by 


Force in one County, and carry her into 


» 


Sect. 46. An Appeal of Rape may be 
brought in any reaſonable Time, the 
Judgment whereof lies in the Diſoretion of 
the Court; for the Statute of | Gloncefter 9. 
which requires that. Appeals be brought 
within the Year and Day, extends only to 
Appeals of Death. li. 


Seck. 47. At Law, neither Plaintiff nor 


Defendant in any Appeal whatever could 
make an Attorney, except in ſome ſpeci- 


al Caſes; as where a Defendant prayed his 


| ney, &. FF 


Clergy after his: Conviction, and the Plain- 


tiff replied: Bigamy, Cc. in which Caſe 
he was allowed to make his Attorney, in 


Order to -procure. the Biſhop's Certificate. 
Alſo a Defendant upon his Acquittal might 
make an Attorney for the Recovery of his 
Damages againſt the Abettors, and by; 


H. 7. 1. In Appeals | of Death, wherein Bat. 


zle lies not, the Plaintiff may appear by Atin- 


. * " 4-4 * i * Ta. pa ; X 7 © i j ; 
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ppeal 
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Ses. 48. If the Count materially vary The Count 
from the Writ; - it abates it; as if in a 5 
common Appeal of Death the Count —＋ 
charge the Appellee with having traite- S. 75, 
rouſly killed the deceaſed, as he was go- 
ing to ſuccour the King in his Wars; or 
if in Appeal of Mayhem, the Count charge 
the Defendant with having beat as well as 
maimed the Plaintiff. _ | | 

Sect. 49. Where ſeveral are preſent at a 77, i- 
Fact done only by one, but abetted by all, mf ſet 
the Count may either ſuppoſe that all did forth the 
the Fact, becauſe in ſuch a Caſe the Act Sifance 
of one is the Act of all; or may ſhew the ar 
Fact ſpecially, as that the one did it, and 
the others abetted him. _ 

Kit. 50. The Omiſſion of Words of s. 53. 
Art, as of Felonice in any Appeal, Mur- 
dravit in an Appeal of Murder, Rapuit in an 
Appeal of Rape, Cepit in an Appeal of Lar- 
ceny, Mayhemiavit in an Appeal of May- 
hem, cannot be ſupplied by any Circum- 
locutten „„ 

Se. 5 1. In Appeals of Larceny ic muſt 
appear whoſe the Goods were that were 8. 78. 
ſtolen, and in Appeals of Death who the 
Perſon was that was killed, that ic may 
appear that the Plaintiff is entitled to the 
Appeal: But an Indictment de morte cujuſ- 
dam ignoti, or for ſtealing the Goods cujuſ- 
dam ignoti, is good. OO 
Seck 52. In Appeals of Rape the Fat 8. 59, 
is ſufficiently ſer forth by the Words feloni- 
ce rapuit, without adding carnaliter cognovit, 
or ſhewing the particular Manner of the 
Terror or Violence, and then concluding, 

& fic folonice rapuit. So in Appeals of Lar- 
"if ceny, 


—_— Df Appeal, 
ceny, felonice cepit ſufficiently expreſſes: the 

Fact. But in Appeals of Mayhem, you muſt 

ſhew how the Hurt was done, and. the 
Conſequences of it, and conclude, et fc fe. 

lonice Maybemiavit, &c. So in Appeals of 
Death you muſt ſhew- the ſpecial Cireum. 
ſtances, and then conclude, et ſie felonice 

S. 80. nurdravit, &c. And the Law is very curious 
in this Matter, for ſuch Appeal is not good, 

if it ſay only that the Wound was giyen 

circa pettus, or that it. was in the Hand or 

Leg, without ſhewing whether it was in 

the Right or Left; nor is ſuch Uncertain. 

ty holpen, by laying other Words with ſuf. 
ficient Certainty, if there be a general 
Concluſion that the Party died of the 
Wounds abovementioned; for it appears 

not but that the Death might chiefly have 

been owing to the Wounds inſufficiently 

laid, and therefore the Whole is inſuffici- 

ent. But it is certain enough to ſhew that 

the Wound was given in the left Part of the 

Belly, or of the Side, or in the left Leg, 

Cc. or in the Face, or in the Breaſt, or in 

the Belly, or inthe 33 of the Body, 
where by the Word Body, the Trunk be- 
tween the Neck and Thighs ſhall be un- 

| derſtood. Alſo where the Death was oc- 
8. 81. caſioned by a Wound with a Bullet, or 
by a Stab with a Sword, &c,; it ſeems that 

the Court: needs not ſhew the Length or 
Breadth of the Wound, which, as the Law 

is now holden, is generally neceſſary in 

other Caſes, that it may appear that ths 


Wound was mortal. 
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Jeck. 53. If the Wound were occaſioned S. 82. 
by external Violence, which may come 
under the Notion of Striking, the Count 
muſt expreſly ſhew that the Party received 
the Stroke; and ſome have contended, that 
the Word pereuſſit is neceſſary. And if the 
Death were occaſioned ' by Poiſon, the 
Count muſt expreſly alledge, that the Par- 
ty received and drank it, neither will the 
ſtrongeſt Intendment ſupply the Want of 
ſuch Allegation ; for it is not ſufficient to 
ſay that T S. perſwaded the Deceaſed co 
take the Poiſon under the Notion of a 
Medicine, and that the deceaſed Neſciens 
fred. potum cum veneno fore intoxicatum ſed fi- 
dem adhibens dict perſuaſioni J. S. recepit & 
libit, per quod idem N. immediate poſt recepti- 
onem veneni præd. per tres horas immediate ſe- 
quentes languebat & obiit, &c. | 
Seck. 54. Alſo the Count muſt be expreſs 8. 83. 
that the Party died of the Hurt ſer forth ; 
and it is not ſufficient to ſhew that the 
Defendant choaked the Deceaſed, qua ſuffo- 
cations objit, inſtead of de qua ſuffocatione. 
Let if the Death were caſed by diverſe 
Wounds, the Count may ſay that the Par- 
ty died of the Wounds aforeſaid, without 
mentioning any in particular: Or perhaps 
ic may ſay that the Party died of the firſt 
Wound; and that if he had nor died of 
the firſt, he would have died of the ſe- 
cond, Ge. 5 
Seck. 55. If the Killing were with a 8. 84. 
Weapon, the Count muſt ſhew with what | 
Weapon: And if it were by other Means, 
as by poiſoning, drowning, ſuffocating, 
burning, or the like, the Circumſtances 
| M 2 muſt 
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muſt be ſpecially ſet forth. But if the $i 
Count be for killing with one Weapon, 


164 


and the Evidence of Killing with another, 1 
the Variance is not material, if the Means 5 ‚ 
made uſe of may any Way come under | 


the Notion of a Weapon; for if the Kind ” 
of the Death in the Evidence, agree with on 
that in the Count, it is ſufficient, as ſhal 

be more fully ſhewn under the Chapter of 


3 dar 
| Evidence. 5 | : 1 5 5 he 
| Sec. 56. By the Statute of G/oc. 9. 

The — an * declare the Deed, the Near, the 3 x 
the Hour, the Time of the King, and the Toyy Fel 
where the Deed was done, and with what Wis- fie 
pon, it. ſpall fand in Effet, &c. But this Wi tha 


S. 8. Statute being wholly in the Affirmative, it 
hach been holden that it is not neceſſary to , 
mention the Hour, and it ſeems clear that 

it is ſufficient to lay the Fact done about BW N. 
ſuch an Hour, without ſetting forth tho Ho 

8. 86, preciſe Hour: But granting it to be necel- 

lary, the Omiſſion will not be ſupplied by $ 
a Conviction of the Defendant. pri 

S. 88. Sect. 57. But it is certain that the Count 
muſt mention the Day when the Fact was 
done: And if it were done in the Night, it Wi & ; 


is proper to alledge it in node ejuſdem di. My 
Hut it is ſaid to be erroneous. to alledge I den 
done about ſuch a Day, or between ſuck h. 
and ſuch a Day; or on the Feaſt-Day of Stre 
ſuch a Saint, without an Addition, if there if tt 
be another Saint of the ſame Name, as on WW Tin 
St. John's Day, without adding more; or the 
on an impoſſible Day, as the thirty- firſt of bett 
Fune. Alſo an Appeal of Death muſt nat be i 
only ſhew the Day of the Hurt, but avi nan. 
the Day of the Death, that it may my y y 
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chat the Party died within the Lear and 
Day after the Hurt. Neither is the Want of an 
expreſs Mention of the Day when the Hurt 
was given, helped by ſhewing the Day of 
the Aſſault. Neither is a Repugnancy in 
a Count, which having ſet forth the Stroke 
on the tenth of December, and the Death on 
the twentieth, concludes, that the Defen- 
dant in ſuch Manner feloniouſly murdered 
the deceaſed on the ſaid teath Day of De- 
cember, helped by the Fiction in Law, which 
to ſome Purpoſes looks on the Offence as a 
Felony from the Time of the Stroke. But in 
ſuch Caſe it is ſaid that you may conclude, 
that the Defendant in ſuch Manner feloniouſ. 
ly mardered the Party on the 2oth of Decem. 
ber aforeſaid. But it ſeems ſafeſt co conclude 
generally, that the Defendant in ſuch 
Manner feloniouſly murdered the Party. 
However, neither the Miſtake of the Hour, 
nor of the Day, is material upon Evidence. 
Sed. 58. If the Count alledges that the 
Principal ſtruck the deceaſed on one Day, S. 
and that the Party ſo ſtruck died on a ſub- 
ſequent Day, and that A. B. was adtunc 
& ividem abetting the Principal to do the 
Murder aforeſaid; the Words adtunc & ibi- 
dem, ſhall from the manifeſt Import of the 
Whole be taken to refer to the Day of the 
Stroke, and not to that of the Death: But 
if the Count be that A. B. was preſent at the 
Time of the Murder aforeſaid, ſcilicet, on 
the Day of the Stroke, tunc & ibidem a- 
betting the Murder aforeſaid, it is ſaid to 
be inſufficient as to A. B. for the Repug- 
nancy, becauſe it expreſly charges him on- 
ly with having been preſent at the Time 
of the Murder, which muſt be caken for the 
M3 Time 
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_ Df Appeal, 
1 Time of the Death, for it was impoſſible | 
that there could be any Murder before: a 
And what follows the ſcilicer, being con. a 
tradictory to the precedent expreſs Allega. ˖ 
tion, no Way helps it. But the ſafeſt Way } 
of alledging ſuch Abatement is, that the 


raid 4. B. was præſens, auxilians, &c, 4d , 
| feloniam & murdrum prad. in forma prad. fa. 
S Sect. 59. The Year is ſufficiently ex. : 
* 9% preſſed, by ſhewing the Year of the King, 0 
without adding that of the Lord, or ſay- a 
ing that it was in ſuch a Year of the 8 
% ARE EE.” - 
Tube Place. Sect. 60. It is neceſſary to alledge both - 


the Hurt and Death in ſome Town, Ward, ſ 
Pariſh, Hamlet, Burgh, Manor, Caftle, f. 


bad or other Place from whence a Yiſne may * 
come, for otherwiſe there can be no Tri- ” 

al; but upon Evidence the Place will not 6 

be material, if the Fact be proved any n 

where within the County. Allo if a Place a 

be generally alledged, the Law will intend 1 

it to be a Vill, unleſs it be mentioned with 8 

ſome Addition, which ſhews the contra- 1 

ry, or be alledged within a Vill, in which Wl ©» 


Caſe it would be abſurd to take it for a h 
Vill: Vet if in Truth there be no ſuch il © 
Place, the Defendant may plead it in A 85 
JJ “ | 


Sec. 61. It is ſaid that a Viſne may come 1 
8. 92. , | inn 33 cti 
from any City, except London, and froma W 
Foreft or Park, but not from the Wild of W 
Suſſex, &c. as # 8 8 W. 


One Count Sell. 62. If ſome of the Appellees 2 . 
«gainft all. pear, and others be abſent, yet wy ei 


Ok Appeal. 
pellant ſhall mention them all in his Count, 
and ſhew in what Manner they are guilty, 
and then ſhall ſay that he inſtanter | appellat 
choſe that appear, and that he would in like 
Manner appeal the others if they were pre- 


ſent, Alſo he muſt put both the Principals 


and Acceſſaries into the ſame Count. 


Seck. 63. The Appellant may be non- Nonſuit. 


ſuited for not appearing when demanded, 


at an Day. of Continuance, except a Ver- 
dict have been given againſt him; in which 


Caſe, by the common Law, or at leaft by 


2 H. 4. J. he cannot be nonſuited. And 


by the Equity hereof, if a Defendant in an 


Appeal of Death be found guilty of Man- 


ſlaughter only, the Plaintiff cannot be non- 
ſuited, TO ge oF 

Sec. 64. The Court, ex officio, ſhall a- 
bate the Writ for apparent Faults, as where 


the Writ or Declaration want thoſe Words b o_ 


of Art which the Law has appropriated for 


the Deſcription of the Offence ; or where 7 


the Declaration varies from the Writ, ei- 
ther as to the Reign of the King, or as to 
the County wherein the Fact is laid, or as 
to the Addition of the Defendant; or 
where the Declaration doth not ſet forth 
the Fact with ſufficient Certainty ; or 
where it doth not conclude, contra formam 
Statuti, in a Caſe wherein ſuch Concluſion 
is requiſite : Or where the Senſe is defe- 
ive for want of a material Word in the 
Writ; or where there is falſe Latin in the 
Writ, Cc. or where the Concluſion of a 
Writ brought by a Husband and Wife, is in 
the Name of the Wife only: Or where 
either the Name of Baptiſm, or Surname 


M4 of 


167 
S8. 93. 


8. 94. 


Where the 
Writ ſball 


Court, ex 


168 


Pt appeal. 
of the Appellant or Appellee, being un; 


der the Degree of Nobility, are omitted, 


Where on 
an Excep- 


Cc. But the Name of Dignity of a Peer 
ſupplies the Want of a Sur name. 
Sect. 65. If the Appellee, before he have 
pleaded in Chief, come in and ſhew to the 


tion taken Court that there are not fifteen Days be. 


by tbe 
Party for 
— 0 
teen 
35 in 
the Mrit. 
S. 101. 


Fir Miſ- 
nomer. : 
S. 102. 


eween the Teſte and Return of the Writ, 
it ſeems that it ought to be abated. But 
ſuch a Defect is ſalved by the Party's co- 
ming in and pleading in Chief, without 
taking Advantage of it. Alſo where the 
Original is right, all Defects in the meſne 


| Proceſs are ſalved by the Party's Appear- 


ance; as ſhall be more fully ſhewn in the 
Chapter concerning Process. 

Se&. 66. If the Writ or Declaration miſ. 
take either the Name of Baptiſm, or Sur. 
name or Addition of the . Appellant or Ap. 
pellee; as where one is named Gentleman, 
who is not ſuch either by Birth, Office, 
Creation or Reputation; or where a Gen- 


tleman by Birth who follows a Trade, is 
named only with the Addition of his 


Trade; or where a Peer, who has more 
than one Name of Dignity, is not named 
by the moſt noble; or where a Yeoman 


is named a Gentleman; or where a Gen- 


tlewoman is named Spinſter; or where 
there is no ſuch Town, Cc. as that where- 
of the Party is named; the Appellee be- 
fore Imparlance may plead it in Abate. 
ment. Alſo if an Appellant after Impar- 
lance confeſs that he has brought his Ap- 
peal by a wrong Name, it ſeems that it 
ſhall be abated. But it is ſaid to be no 
Fault to 'give an Eſquire the _— of 

© en- 


0 w-. . 3-4 


- ts ö * 
Ok Appeal. : 
4 * * 4 , et #%& 


and Family at C. he may be named ei- 
ther of B. or c.. | "OX 


Knight, or of a bigher Dignity, in which: 
the Name of Baptiſm and Surname; and 


fore the Statute of 1 E. 6, 7. If a Plain- 
tiff, pending a Writ, were made a Peer, 


or Serjeant at Law, he made the Writ a- 
batable, as he ſtill does by ſome Opini- 
ons by being made a Baronet, which be- 
ing a Dignity not known at che Time of 


Remedy of it. 


didtments, and in which the Exigent ſhall be 
awarded, to the Names of ibe Defendants in 
ſuch Miits Original, Appeals and Indidmentt, 


gre, or Myſtery, and of the Towns or Ham- 
lets, or Places, and Counties, of the which 
they were or be, or in which they be or were 
Converſant. And if by Proceſs upon the (aid 
Original Writs, Appeals or Indictments, in the 
which the ſaid Additions be omitted, any Out- 
lawries be pronounced, they ſhall be woid, 


- | fru- 


Se8. 67. By the Common Law it is ſuffi- 1 
cient to deſeribe the Appellee by his Name oy _ 
of Baptiſm and Surname, | unleſs he be a of an A- 


dition. 


Caſe the Name of Dignity, if under the De- 5 103. 
gree of Nobility, ought to be added to 


if of the Degree of Nobility, ought to 
ſupply the Place of a Surname: And be- 


Biſhop, Knight, Juſtice of either Bench, 


the Statute, is ſaid not to be within the 


Sect. 68. By 1 H. 5 f. b every original f 
Writ in Actions Perſonal, Appeals and In- 


Additions ſpall be made of their Effate or De- 


| 1689 
Gentleman, & ſie e converſo. And if a 
Man be known by two Names, he may be 
named by either: And in like Manner if 
he be a Houſekeeper in B. and have a Wife 
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fenfrave; aud heldes for e ad, Age 1 
 Ontlawries pronounced, the bd 222 bf * 
dict ment: 


ſhall be abated . by the Exception of 


©, tbe Party, where in the n. ſaid 4 Addvin: 


2 105. 


9 gliſh as well as in Latin. 
dants of different Names have che ſame 
Addition, it is ſafeſt to repeat the Addi. 


be omitted. 


. SeF. 69. Such Addicious may be i in FM 
If ſeveral: Defen. 


tion after each Name. And if a Father 
have the ſame Name and Addition with 


his Son, the Writ againſt the Son is abata- 


ble, unleſs the Addition of Puiſne be added 


to the other Additions: But if a Father 


Addition of Eigne. 


S. 106. 


not ſufficient, un 


8. 107. 


be a Defendant, there is no Need of the 
Alſo if the Son be 
declared againſt in Cuſtodia Mareſchalli, there 
is no Need of the Addition of Puiſne, un- 
leſs the Father be alſo in the Cuſtody of 


the Marſhal. 


Seck. 70. The Additions of che Eſtate, 
Degree, and Myſtery. of the Appellee are 
they be the ſame 
which he had at the Time of the Writ; 
and in this Reſſ ſuch Additions differ 
from that of Place, which is ſufficiently 
ſhe wn by naming ; the Defendant, late of 
ſuch a Place. 

Seck. Jr. It muſt plainly appear that the 
Addition is referred to the Appellee, there 
fore it is not well expreſſed — — a 
of his Myſtery, Ne him B. A. Son of 4. 
of B. Butcher, becauſe Butcher refers to 
A. rather FR to 11 4 rg 


an 


228280 .nl 


to 


Ok Appeal. 
Seck. 72. An Iriſh Biſhop may be deſeribed 


by the Addition of his Biſhoprick. But an iſ 


Temporal Peer ſhall have no higher Ad- 
dition than that of Eſquire. The Degree 
of a Serjeant at Law is certainly a good 
Addition; and fo, as it is generally hol- 
den, is a Degree in either Univerſity; 
Yet # Doctor in Divinity may be deſcri- 
bed by the Addition of Clerk, as well as 
by that of Doctor. Armiger, Generoſus, Neo- 
man, Labourer, are good Additions of the 
Eftate and Degree of a Man, but not for 
that of a Woman. Generoſa, Widow, ſingle 


Woman, Wife of J. S. Spinſter, are good 


Additions of the Eſtate and Degree of a 
Woman; and, as ſome ſay, Spinſter is a 
good Addition for the Eftate and Degree 
of a Man. But neither Burgeſs, Citizen 
nor Servant, are good Additions, as being 
too General. | {= 


1 1 
Mpat a 
god Ad- 
dition of 
Eſtate or 
Degree. 
S. 108. 


8. 109. 


S. 110. 


K 111. 


Sec. 77 Husbandman, Merchant, Bro- What « 
ker, Tailor, Pointmaker, Smith, Miller, good Addi- 
Carpenter, Cook, Brewer, Baker, But. = of the 


cher, Pariſh-Clerk, Mercer, Fiſhmonger, 
Dier, School: maſter, Scrivener, and the 


| like, are clearly good Additions of the 


Defendant's Myſtery ; Maintainer, Extor- 
tioner, Thief, Vagabond, Heretick, com- 
mon Informer are clearly inſufficient x 
Farmer, Chamberlain, Butler, Pantler, 
Hoſtler, are queſtionable. If a Man fol- 
lows diverſe Trades, he may be deſcri- 
_ by the Addition of any one of 
JV Rs 


Sed. 74, The Addition of Place is ſuf. What a 


ficiently ſhewn by naming the Defendant, 
de Londino, or de Norwico; but not by 
4 naming 


good Ad- 
dition of 
Place. 


172 Ot Appeal. 

nnaming him Londini or Briſtoliæ, for that 
iümports only that he belongs to ſuch Town. 
but not that he lives there; nor by na. 
ming him of a Town which is not a Coun. 

ty of it ſelf, without ſhewing the County. 

If it name him of a Pariſh which con- 

tains ſeveral Towns, he may plead ſuch 
Matter in Abatement; for the Statute ſays 

that the Addition ſhall be of the Town 

| or Hamlet, &. If there be two Towns 

S. 119. in a County, the one called Great Dale, 
the other Little Dale, and the Defendant 

be named only of Dale, he may plead that 

there are two Dales in the County called 

Great Dale and Little Dale, and none with- 

out an Addition. And, as ſome ſay, he 

may plead that there is no ſuch Town as 
Dale, either in this Caſe, or where there 
is but one Town called Little Dale, and 

he is named of Dale. If a Defendant live 

in a Hamlet, which is fo far Part of a Town, 
that thoſe who live in it are indifferently 

8. 120, tiled, ſometimes of the Hamlet, and ſome- 
x times of the Town, it ſeems to be in the 
Election of the Plaintiff, to name him ei- 
ther of the Hamlet or of the Town. If 
a Defendant live in a Place known by a 
ſpecial Name, out of a Town 'or Ham- 
bet, he may be named by ſuch Place. 
S. 122. The Habitation of the Wife is ſufficiently 

ſhewn by ſhewing that of the Husband. 

| DeſeBof © Seck. 75. The Omiſſion, or Inſufficiency 
Addinon Of an Addition, are ſalved by the Appellees 
ſalve. coming in and pleading, without taking 
8. 123. any Advantage of ſuch Defe&, but not by 
his bare Appearance. | 


141. 
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A 
Defendant may plead ſuch 


in Abatement of the ſecond, unleſs the 
firſt were by Bill before the Sheriff and 
Coroners, which is of ſo little Regard, 


al, whereon he hath D the ?* 


ormer Appeal 3 


—— ——_Y „r ene Oo 
mans > _ 
—_ 
T5 q 2 2 5 2 


5 that it ſhall not be pleaded in Abatement . 

5 of a ſecond, before it is removed into the i | 

1 King's Bench by Certiorari, nor even then _ mine 

5 till it appear by the Plaintiff's appearing 1 

us upon it, G c. to have been removed by 11 

* ' him, and not by a Stranger. | 7 1 

* Seck. 77. If one of the Defendants who Plea that 1188! 

5 doth not appear, be either miſnamed, or Fur gm 108087 
6 were dead before the Writ purchaſed, it is 3 I || 
as a good Plea for any of the Defendants ef the De- 1 
re who appear, that there was not at the fendants. 1140 
nd Time of the Purchaſe of the Writ, nor 8/123. 1 
_ hath been ſince, any ſuch Perſon in rerum 19. 
n Natura, as ſuch Defendant, &c. whereon Il ii 
ly if Iſſue be joined and found for the Plead- ith, 
= er, the Writ ſhall be abated as to all the 

he Defendants. But it is no good Plea that 

& there is no ſuch Perſon as 4. B. of C. 

If Yeoman, Cc. becauſe it implies a Nega- 

2 tive Pregnant. Neither can a Man plead a 

m- Miſnomer of any one but himſelf. | 

ce. Sec. 78. In Indictments and Appeals of Several 

ly Felony, the Defendant may at the ſame Pleas. 

I Time plead as many Pleas in Abatement, 

105 as he pleaſes, together with Matter in Bar, 

ges and the general Iſſue, if he can do it 

ing without Repugnancy. And if he be ſuf- | 

by fered to plead any ſuch Plea, without S. 126. 


pleading with it the general Iſſue, the 
finding it againſt him doth not conclude 
him 


174 


Ot Appeal, 
him from pleading the general Iſſue after: 


wards. But in Appeals of Mayhem, and 


all other civil Actions, except Aﬀizes of 


novel Diſſeiſin, Nuſance, Mortdanceſtor, 


and Juris utrum, à Plea in Abatement is 
waved by pleading over in Bar; alſo if it 


be found againſt a Defendant, it is pe- 


8. 127. 


remptor y. 5 8 


| Sed. 79. None of the Statutes of Amend- 
ments or Jeofails extend to Appeals; and 


therefore no falſe Latin in the Writ or Bill, 


nor any Variance from the proper legal 


Form, can be amended, becauſe no ſuch 
Faults are amendable by the common Law, 


without Conſent. Neither is it clear, that 


Miſtakes in the Writ from the Curſitor's 
varying from his Inſtructions, as to the 


Names or Additions of the Parties are 


Plex in 
Bar, ſheav- 
ing, that 

the Plain- 
tiff had ne- 


ver Right 


to the Ap- 
peal. 


S. 128, 


amendable. But a meer Miſpriſion in the 
Count, as Murdum for Murdrum, may be' 
amended by the Bill on the File. 
Sect. 80. It is a good Plea in Bar to an 
Appeal by a Woman, that ſhe was never 
lawfully married to the deceaſed, or that 
ſhe hath taken another Husband fince his 
Death. So it is a good Bar to an Appeal 
by one as Heir, that A. B. at the Time of 
the Writ was, and ſtill is, Heir, Cc. or 
that the Plaintiff is a Baſtard, Cc. or that 
he hath an elder Brother by the ſame Fa. 
ther and Mother till alive; or that he is 
not Couſin and Heir, viz. Brother of 
A. B. Father of the deceaſed, as by his 
Writ and Declaration he hath ſuppoſed: 
Or that E. D. one of the Defendants was 
the Wife of the deceaſed, and made a 
Defendant by Covin, to exclude her _ 
| | er 


Ot appeal. 


Woman, that 


or that he was born deaf and dumb.  . 
$:8. 81. A Retraxit of one Appeal is a 


1 s 


Bar of another for the ſame Thing; 


that the Plaintiff 
But it ſeems to be ſettled at this Day, that 
the Abatement of one Appeal, is no Bar 


Appellant; in which Caſes the Abatement 


Appeal, as the Death or Marriage, where- 
by the Right to the Appeal is extinguiſh- 
ed, as hath been more fully ſhewn. 


Times, or be raviſhed more than once 


'3 


ſeveral 


by the ſame or ſeveral Perſons, 


to be generally agreed at this Day, that if 
I bring an Appeal againſt F.S. who is 


otherwiſe, I cannot afterwards bring ano- 
ther Appeal againſt any Perſon not named 
in the firſt, unleſs I bring it againſt him 
as Acceſlary after the Fact, in * of 

e ee e - ſome 


ö 


the eee good 

ir of an Appeal of Rape by a Man and 
1 the Plaintiffs were never 
lawfully married. And it is a good Bar of 
any Appeal, that the Plaintiff is an Ideot, 


to another, unleſs ſuch Abatement were 
owing to the Death or Marriage of the 


is not ſo much the Bar of the ſubſequence - 


Appeals lie for each Offence. But it ſeems 


thereon attainted, or acquitted, or other- 
wiſe finally. diſcharged by my Nonſuic or 


175 


Retraxit 
and Non- 


and ſo alſo is a Nonſuit, or as ſome ſay, a /vir. 
Diſcontinuance, if it appear upon Record S. 129, 
appeared on the firſt.. 


30. 


8. 131. 


Sect. 82. If one be robbed ſeveral Times, Where bne 
tho of the ſame Goods, or receive ſe- Ae 
veral Maims at the ſame or different Fa ano- 


"y 132. 


nue 


8 Releaſe. 


peal, unleſs it were made before the Ap- 
peal commenced ; for otherwiſe it ſhall 


Where a 
Diſcharge 
of one 
diſcharges 
all. 


What 


Pleas are 


conſeſtent. 


Court will not ſuffer it to be pleaded, with: 
out pleading over to the Felony, Not guil- 


ſome Fayour ſhewn the principal: Offen. 
der, after the firſt Appeal omen“ 


Actions, or of all Actions criminal, or of 


Actions perſonal bars not an Appeal of 
Felony, as it does an Appeal of Mayhem, 
| becauſe an Appeal of Felony is of fo high 


Releaſe without the King's Pardon, dif. 


Pk Appeal. 


Seck. 83. A Releaſe of all manner of 


— — \ 
W = an 


all Actions concerning Pleas of the Crown, 
or of all Appeals, or of all Demands, is a 


* 
— — 


a Nature, that it comes not under the 
Notion of an Action perſonal. Neither 
ſhall any Releaſe wholly diſcharge an Ap. 


only diſcharge the Suit of the Party, and 
the Appellee ſhall be arraigned on the Ap- 
peal at the King's Suit. Neither can a 


> > > yp ry gaw tk wo 02> ww oa. 0 


charge a Perſon attainted on an Ap. 
peal. . e 5 
" 84. If the Appellant be barred as to 
one Appellee by Releaſe, or Retraxit, or 
Vanquiſhment in Battle, yet may he con- 


tinue his Suit againſt the reſt, becauſe he te 
is to have a ſeveral Execution againſt eve- Ve 
ry one of them. But Nonſuit as to one Wi 
is a Nonſuit as to all, and Quære as to a Pl 
Diſcontinuance. : Cl 
Seck. $5. It ſeems clear, that a ſpecial ſu 
Plea which does not amount to an impli- He 


ed Confeſſion of a Fact, is fo far from hin- Pl: 
dering a Man from pleading, together with 
it, Not guilty, to the Felony, that the 


ty, except in ſpecial Cales, as where — 
| ea 


g Plex declines the Juriſdition of the Court ; 
or where it would be prejudicial to che 
Ef Deſendant, as where he pleads Villenage 


Caſe he ſhall noe be compelled at the ſame 
Time to plead Not guilty, 'beczuſe ic 
would amount to an Infranchiſement of 
the Plaintiff, by ſuppoſing that the Fact 
needs a Defence, which if the Plaintiff be 
a Villein it cannot do, becauſe a Villein 
has no Property againſt his Lord. If the 
ſpecial Plea pleaded together with the 
Plea of Not guilty be triable by the Com- 
mon Law, ie will be a Diſcontinuance not 
to reply as well to the Plea of Not guil- 
ty as to ſuch ſpecial Plea: But if it be not 


to reply to the Felony till it be tried. 
Seck. 86. It is ſtrongly holden, that a 
Man ſhall not be admitted to plead the 


cauſe of the Repugnancy in inſiſting at the 
ſame Time, that the Crime is releaſed, and 
yet that there was no ſuch Crime commit- 
ted to be releaſed: Yet Quære, why in Fa- 
your of Life ſuch a Plea may not be as 
well received with the general Iſſue as the 
Pleas of auterfoits convict by Confeſſion, and 
Clergy had thereon, which ſeems to imply 
ſuch Repugnancy as much as a Releaſe. 
However, if a Releaſe or any other ſpecial 
Plea be ſuffered to be pleaded without the 
general Iſſue, and found againſt the De- 
fendant, it. ſeemeth not to conclude him 
to plead the general Iſſue afterwards any 
more than before. | | 


triable by Common Law, there is no need 


general Iſſue together with a Releaſe, be- 
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in Bar of an Appeal of Robbery; in which 
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1 78 
Damages 
for a ma- 


licious Ap- 
peal. 


Ok Appeal. 

Sekt. 87. By the Common Law a Defen- 
dant may recover Damages for a falſe and 
malicious Appeal, againſt the Appellant 
and his Abettors, by a Writ of Conſpita- 
cy, or by an Action on the Caſe. And by 


 W:ftm. 2. 12. it is enacted as followeth, 


Foraſmuch as many tbro Malice intending 10 
grieve others, do procure falſe Appeals to be madt, 


of Homicides and other Felonies, by Appellors 
having nothing to ſatisfy the King for their 
falſe Appeal, nor to the Parties appealed for thei 
Damages : It is ordained, that when any being 
appealed of Felony, ſurmiſed upon bim, doth ac- 
quit 'himſelf in the King's Court in due Manner, 
either at the Suit of the Appellor, or of our Lord 
the King, the Fuſtices before whom the Appeal 
ſhall be heard and determined, ſhall puniſh the 
Appellor by a Year's Impriſonment ; and the 4y- 
pellor ſhall nevertheleſs reftore to the Parties ap- 
pealed their Damages, according to the Diſcretion 


| of the Fuſtices, having reſpett to the Impriſm- 


ment or Arreſt ment, that the Party appealed hath 
ſuſtained by Reaſon of ſuch Appeals, and to the 
Infamy that they bave incurred by the Impriſo- 
ment, or otherwiſe ; and ſhall neyertheleſs make 
a grievous Fine unto the King. And if perad- 
venture ſuch Appellor be not able to recompenct 


the . it ſhall be inquired by whoſe A. 


| betment, 


Malice, the Appeal was comment, + 


if the Party appealed defire it. And if it be 
Pound by the ſame Inqueſt, that any Man is 4. 


bettor tbro Malice, be ſhall be diſtrained by 4 
judicial Writ at the Suit of the Party _ 
to come before the Fuſtices. And if he be lau- 


fully convicted of ſuch malicious Abetment, be 


ſhall be puniſhed by Impriſonment and Reſtitution 
of Damages, as before is ſaid of the . 


3 E6h, oo. 


| Ok Appeal. 
Seck. 88. It ſeems to have been ſtrongly 


| tions Malice in the Clauſe that gives Da- 
mages againſt che Abettors, it gives them 
of Courſe againſt the Plaintiff upon an Ac- 


x quittal of the Appellee, whether there 
, were any Malice or not; unleſs the Appel- 
lee were indicted of the ſame Felony be- 
„ fore: Yet if there appear to be a probable 
„ Cauſe of the Proſecution, ſurely it can ne- 
2 ver be imagined to be the Intent of the 


Makers of the Statute, not only to oblige a 
Man to render Damages, but alſo to pu- 
niſh him wich a Year's Impriſonment, and a 
Fine to the King, for purſuing a legal Re- 
medy, in the ordinary Courſe of Juſtice. 
$:#. 89. It hath been holden from the 


| 

4 Conſtruction of the Words Homicides and 
n other Felonies in the Preamble of the Sta- 
* tute, that it extends to Offences made Fe- 
ath lonies by ſubſequent Statutes. 8 

tbe Seck. go. Neither the Abatement of an 
(on- Appeal, nor a bare Nonſuit, nor a Judg- 
ake ment againſt the Appellant on a Plea 
al- which ſhews that he is not inticuled to the 
ence Appeal, nor a Judgment on a Demurrer, 
4. nor an Acquittal on an inſufficient Origi- 
ec, nal, nor any other Diſcharge of the Ap- 
b be pellee, which does not finally bar all other 
4 Proſecutions againſt him, either at the Suit 
þy 4 of the Party or of the King, for the ſame 
ealed Felony, entitle him to his Damages. Nei- 
lan- ther is a Verdict, finding a Perſon appealed 
;, le WW of Murder guilty of Homicide ſe def:ndendo 


ation only,an Acquittal within the Meaning of the 
or. Statute, tho' it bar all other Proſecutions. 
; 88, hut an Acquittal on an Appeal carried on at 


N 2 the 


holden, that becauſe the Statute only men- 


179 ; 
S. 138, 


S. 139. 


S. 140. 
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180 Of Appeal. 
the Suit of che King, after a Nonſuit of the 
Appellant, ſeems clearly within the Statute, 
And ſo is the conſtructive Acquittal of the 
Acceſſary upon the Acquittal of the Princi. 
pal, where they both appear and the Jury 
are charged with both: But where the Ac. 
ceſſary doth not appear, it is . 
whether he can bring himſelf within the 
Statute, by the Acquittal of the Principal, 

8.142143 91. At this Day it is no Objection to an 
Appellee's Recovering Damages on his Ac. 
quittal, who had before taken a Releaſe 
from the Appellant, which he afterwards 
waives, and puts himſelf on his Trial, that 
by the Releaſe he impliedly owned himſelf 
guilcy : Neither is it any Bar to ſuch Reco. 
very, that the Proceſs whereon the Appel- 
lee appeared was erroneous, for it is ſalyed 

by the Appearance. 
92. Where the Acquittal is on an Appeal 


carried on at the Suit of the Party to the Ju 

Time of the Trial, there is no Need of 
any Proceſs to bring in the Appellant to D 
'$. 141. ſhew Cauſe why he ſhould not anſwer the ſti 
= Damages, becauſe he is ſtill in Court: m 
But where the Acquittal is on an Appeal th 
carried on at the Suit of the King after a th 
Nonſuit of the Appellant. there muſt be a ſi 
Scire facias to bring him in, before any J, 
Judgment ſhall be given for the Damages Fi 


93. In the Conſtruction of the Clauſe, th 
which ſays, that rhe Fuſtices before whom th: Pc 
Appeal ſhall be heard and determined, ſhall pu. D 
niſh the Appellor with a Year's Impriſonmen, in 
and the Appellor ſhall nevertheleſs reſtore to tht | 
Parties appealed their Damoges, according 4 D 
the Diſcretion of the Fuſtices, & c. It — di 

cell 


| - Of Appeal 
been holden, That Juſtices of Ni prius, 
have no Power on an Acquittal before 


them as ſuch, to give Judgment for the 


Damages; for they having only a delegated 
power to try the Iſſue, the Appeal cannot in 
any Propriety be ſaid to be heard and de- 
termined before them. Neither is the 14 
H. 6. which enables ſuch Juſtices to give 
udgment in Caſes of Felony and Treaſon, 
as well where a Man is acquitted as where 
he is attainted, to be underſtood of collateral 
Matters, but only of the principal Judgment. 
Yet by Uſage not now to be diſputed, ſuch 
Juſtices have gained a Power to aſſeſs the 


181 


Damages, and to inquire of the Sufficien- 


cy of the Plaintiff co anſwer them, and al- 
ſo of the Abettors. And if ſuch Juſtices 
be alſo Juſtices of Aſſiſe, and an Appellee 
be acquitted of an Appeal commenced be- 
fore them as ſuch, they may doubtleſs give 
Judgment for the Damages. | 

Sect. 94. If the Jury give too ſmall 
Damages, it ſeems agreed, that the Ju- 
ſtices may increaſe them; and if ſo, why 
may they not as well abridge them when 
the gury gives exorbitant Damages, ſince 
the Statute ſays, that Damages ſhall be re- 
ſtored, &c. according to the Diſcretion of the 
Juſtices, and the Tory in reſpe& of ſuch 
Finding, is but as an Inqueſt of Office; and 
the Court has generally a diſcretionary 
Power, either to increaſe or abridge the 
Damages found by ſuch Inqueſts, except 
in ſpecial Caſes, as local Treſpaſſes. 

95. If there be ſeveral Appellees, their 
Damages ſhall be ſeverally aſſeſſed, as the 
different Circumſtances of their ſeveral 

N 3 Caſes 


: S. 142. ; 


8. 143. 
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Caſes ſhall require. If a Feme be appeal 
een 


Of Appeal. 


ed without her Husband, it hath 
holden, that ſhe can have no Judgment for 
the Damages, becauſe ſhe is diſabled by 


Law to recover any Thing without her 


Husband: Yer ſince the Injury to a Wie, 


and the Malice againſt her, is in no reſpect 
the leſs grievous, becauſe ſhe is a Wife, 


and fince the Wife may take for the Bene- 
fit of the Husband, and there is no Laches 
in cither Husband or Wife, in his not being 


made a Party to the Record; Quære, Why 


in this ſpecial Caſe it may not be reaſon. 
able to give Judgment for the Wife to re- 


cover Damages, which Judgment ſo given, 


may enure for the Benefit of her ſelf and 


her Husband, &c. However, If Husband 


S8. 145. 


and Wife are appealed together, and ac- 
quitted, they ſhall have a joint Judgment 
for the Damage done to the Wife, and the 
Husband alone ſhall have Judgment for the 
Damage done to himſelf. _ 

96. In the Conſtruction of the Clauſe, 


which ſays, That if zbe Appellant be not able 


to recempence the Damages, it ſhall be enquired 


| by whoſe Abetment, by Malice, the Appeal was 
' commenced, if the Appellee deſire it. And if it 


be found by the ſame Inqueſt, that any Man is 
Abettor thro' Malice, be ſhall be diſtrained by a 


judicial Writ to come before the Fuſtices, &c. 


it hath been holden, that the Abettors are 
in no Caſe liable to the Damages, where 
the Appellant would not be liable, if ſuffi 
cient, for the Statute by directing, that the 


Abettors ſhall be inquired of where the 


Appellant appears inſufficient, plainly inti- 
mates, that they are to be inquired of in 


ſuch 


Of Appeal. 


ſuch Caſes only, where the Appellant muſt 
have anſwered them if he had been able; 


from whence it follows that the Appellee's 


Releaſe of the Damages to the Appellant 


will diſcharge the Abettors, if they can 
roduce it. The Manner how it is to ap- 
pear, that the Appellant is inſufficient, be- 
ing left to the Conſtruction of Law, it 
ſeems proper to make the Inquiry by the 


Jury which tries the Cauſe: Who having 


found the Appellee inſufficient, ſhall in the 
next Place inquire of the Abettors: But 
their Finding being but in Nature of an In- 
veſt of Office, ſhall not conclude the Per- 
ons found Abettors when they come in 
from traverſing either the Inſufficiency of 
the Appellant, or their own Abetment, Cc. 
for regularly a Man ſhall not be bound by 


Matter found againſt him by an Inqueſt of 
Office. Alſo it is holden, that if a Jury, on 


the Acquittal of one Defendant, find that 
there were no Abettors, yet may they af- 


terwards, on the Acquittal of another, 


find that there were Abettors, &c. But 
Luere, | | | 

Sect. 97. If the Appellant be found ſuffi- 
cient to render only Part of the Damages, 
the Judgment againſt the Abettors ſhall be 


for the Whole; for the Words, If the Ap- 


pellant be not able to anſwer the Damages, 
muſt be underſtood of all the Damages. 


Sect. 98. The Appellee may ſue for his S.-149, 
Damages by Attorney; and may either 15%» 157, 
proceed by the judicial Proceſs expreſſy 5 


given him, or take out an Original ground- 
ed on the Statute, wherein he may count 
to greater Damages than were found by 

5 N 4 the 


S. 147. 


S. 148. 


the Jury. Neither ſhall a Nonſuit on ſuch 

Pt eoceſs or Writ be a Bar to a ſecond. 
8. 1522 99. An Omiſſion of the Jury in not find. 
ing the Time or Place of the Abetment is 
ſufficiently ſupplied by ſhewing it when the 
Abettors come in, &c. 1 
100. A Perſon appearing to have brought 
8. 154. an ill grounded Appeal of Felony or May. 
hem, ſhall be fined in the Diſcretion of the 
Juſtices by the Common Law, in many 
Caſes not within the ſaid Statute of Jefm, 
2. as upon a Nonſuit (whether before, or as 
ſome ſay, after an Appearance, unleſs the 
Appellant were an Infant;) or where an 
Appeal abates for a Fault imputable to the 
Folly of the Appellants; or where a Feme 
Covert ſues an Appeal known by her to 
be groundleſs, as for the Death of a Huf- 

band whom ſhe knows to be alive. 


_ CHAP. 


2 5 
8 — 


8 . * 


| CHAP. XXIV. 
Of Approver. 


Sec. 1. His ſhewn the Nature of Ap- 
peals by innocent Perſons, I 
ſhall now conſider Appeals by Offenders x, ,. 
confefling themſelves guilty, who in Engliſh 
are called Approvers, and in Latin Probatores, 
becauſe they muſt at their Peril prove their 
Appeal in every Point. | 
Sect. 2. An Approver is one who having 
confeſſed an Inditment of Treaſon or Fe- 
lony, for which he is in Priſon, and being 8. ,. 
ſworn to reveal all the Treaſons and Felo- 
nies he knows, enters before a Coroner his 
Appeal againſt all his Partners in the 
Crime, within the Realm. But neither ½ 
Peers, nor Outlaws, nor Infants, nor Per- z. 1 
ſons that are Non compos, nor Women, nor vers. 
Perſons in Holy Orders, ſhall be admitted S. 3, 4, 5» 
to be Approvers. But Perſons above the ©» 7. 
Age of Seventy, or maimed, may be Ap- 
provers, but ſhall not wage Battle. & 6 
Seck. 3. No one ſhall be an Approver till , «ye 
. he is indicted either of Treaſon or Felony, Caſes. 
| and hath confeſſed the Indictment. Nei- 8. 
ther ſhall a Perſon indicted of Felony con- s. 8, 10, 
tinue to be an Approver after an Appeal 11. 
exhibited againſt him for the ſame Felony. S. 11, 12, 
Neither ſhall the Appellee of an Approver 13. 
be himſelf an Approver, for that 9 


Of App2over. 
be infinite: Neither, as ſome ſay, can one 
who has before pleaded Not guilty, be an 
Approver, becauſe he is found falſe, and 
his Confeſſion contradicts his former Plea ; 

(̃ but Quære). W TO 
Of what Sec. 4. A Man can only approve others 
Crimes. of the very ſame Crime with that in the 
Inditment, and therefore no one can ap- 
prove another with having been an Acceſ- 
ſory to himſelf, becauſe it is an Offence of 
which it is not poſſible that he himſelf can 
S. 14 be guilty. But inaſmuch as an Approver 
is ſworn to reveal all the Treaſons and Fe- 
| lonies he knows, if he accuſe Perſons of 
Crimes different from his Own ; ſuch Ac- 
cuſation ſeems a reaſonable Ground to car- 
ry on a Proſecution againſt them for ſuch 
Crimes, tho? it be not of itſelf ſufficient to 
put them on their Trials 
S8. 15. Seck. 5. If it appear either by the Con- 
Of what feſſion of the Approver, or the Return of 
Perſons. the Sheriff, or the Teſtimony of Perſons 
of Credit, that there are no ſuch Perſons as 
ſome of thoſe appealed, in rerum Natura, or 
in the Realm, or in the County whereof 
they are named in the Appeal, he ſhall be 
—_— unleſs the Court in Mercy ſpare 
| im. | 
8. 16. Seck. 6. It is clear, That the Juſtices of 
Before the King's Bench, and Juſtices of Gaol 
hat Fu- Delivery, and Juſtices in Eyre, may admit 
ſticeu. à Man to be an Approver, becauſe ſuch 
Juſtices may aflign a Coroner to take the 
Appeal: And upon the like Ground it 
ſeems clear, that Juſtices of Peace cannot 
admit a Man to be an Approver, becauſe 


they cannot aſſign a Coroner. And Aer; 
; 


386 


- ſu. oa. PR Vo GY 


< 22 2 = oo, „ 


ſc 


Dek Appꝛover. 

if the Lord High Steward, or Juſtices of 
Oyer and Terminer, can do it without a ſpe- 
cial Clauſe in their Commiſſion, authori- 
ſing them to aſſign a Coroner. 

| $:#.7. As ſoon as a Perſon has confeſ- 
ſed the Inditment, with an Intent to be- 
come an Approver, he puts it in the Diſ- 
cretion of the Juſtices, either to give Judg- 
ment and award Execution againſt him, 
or to reſpite them till he have convicted 
his Partners. If the Juſtices think fit to ad- 


mit him to be an Approver, they will aſ- 


ſign a Coroner to receive his Appeal, and 
will take his Oath to diſcover all the Trea- 
ſons and Felonies he knows, and will aſſign 


him a certain Number of Days to make his 


Appeal in, during which he ſhall be at Li- 
berty, and ſhall have from the King a Pen- 
ny a Day, (but, as ſome ſay, he cannot 
claim it till he have made good his Ap- 
peal). Alſo he muſt make his Appeal be- 
fore the Coroner on each Day, during the 
Time limited, and muſt at laſt repeat it 
verbatim in Court; and if the Coroner re- 
cord his Failure of making his Appeal on 
any of the Days, or the leaſt Variation in 
his repeating it in Court, he ſhall have 
Judgment of Death, &c. | 

SeF, 8. The Coroner may award Proceſs 
againſt the Appellee to the Sheriff of his 


187 
Hoav to be 
ordered. 


8. 17. 


S. 18. 


8. 19. 
8. 20. 


S. 19. 


S. 21. 


S. 22. 
Proceſs a- 


own County, till it come to the Exigent, ft be 


from awarding whereof he ſeems to be re- 
ſtrained by Magna Charta, c. 17. The King's 
Bench and Jultices in Eyre, and Juſtices 
of Gaol-Delivery may award Proceſs into 
any County to apprehend and try the Ap- 

| | pellee; 


Appellees. 
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Ot Approver. 


pn; but it ſeems queſtionable, whether 


uſtices of Gaol-delivery ean award Pro. 
ceſs of Outlawry into a foreign County, 
as the King's Bench and Juſtices of Eyre 
clearly may. 5 ag Cn 

Sect. 9. If ſeveral Perſons be appealed by 


one Approver, every one of them has his 


Election either to put himſelf on his Coun- 
try, or to wage Battle wich the Approver, 
who muſt fight them all; or at leaſt, until 
one of them have vanquiſhed him, after 


. which perhaps he cannot maintain his Ap. 


peal againſt the reſt. But if a Perſon ap. 
pealed of the ſame Felony by feveral Ap. 
provers, vanquiſh one of them, he ſhall be 
diſcharged againſt all the reſt. | 

Sect. 10. If the King pardon either the 


| Approver or Appellee hanging the Appeal, 


8. 25. 


S. 26. 


8. 27. 


the Approvement ceaſes, and the Appellee 
ſhall be diſcharged. In the firſt Caſe, be- 
cauſe by the Pardon the Felony is extinct, 


and the 1 N is no longer liable to be 


condemned: In the Second, becauſe the 
Approvement is in Truth the Suit of the 
King, and therefore as much in his Power 
to pardon as an Indictment. ; 
Sect. x1, Neither the Approver's Confeſ- 
ſing his Appeal to be falſe, nor the Con- 
viction of the Appellee exclude them from 
the Benefit of the Clergy. 
Sec. 12. If the Approver convid all the 
Appellees, he is intituled to his Wages, and 


to a Pardon as to his Life: But ancient) 
was not ſuffered to continue in the King - 


dom. It is recited by 5 H. 4. 2. That dive 
notorious Felons had become Provers, to the » 
e wy _ 


Of Appzover, 
tent, in the mean Time, by Brocage to purſae 
their Pardon, and after had OS Bark | 
rious than before; and thereupon it is enact- 
ed, That the Name of him who purſues to have 
am Charter of Pardon for any ſuch Felon ſo at- 
tainted by bis own Confeſſion, ſhall be put in 
the ſame Charter, making Mention that the [ame 
is gramed at his Inſtance; and if the Party be- 
come 4 Felon again, he who purſued the Charter 
ſhall forfeis 1001, 125 


c Af. XXV. 
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S. 1. Seck. ; © 
What is at the Suic of the King, by 


an Indit- the Oaths of Twelve Men, returned to in- 
ment, Pre- 


ſentment, duire of all Offences in general inquirable 


or Inguiſi- by the Court into which they are return - 


tion. ed, and finding a Bill brought before them 
co be true. If ſuch Accuſation be found 
by a Grand Jury without any Bill brought 
' before them, and afterwards reduced to a 
formed Indictment, it is called a Preſent- 
ment. If it be found by Jurors returned 
to inquire of the particular Offence only 
which is indicted, it is called an Inquiſ- 

tion. 5 
= Sect. 2. A Bill of Indictment cannot be 
How to be found ſpecially or conditionally, or for 
found, part only and not for the Whole, therefore 
if a Bill of Murder be indorſed Billa vera 
ſe defendendo, or for Manſlaughter ; or if a 
Bill on the Statute of News be indorſed 


Billa vera ſed utrum werba prolata fuerunt ſe- 


ditioſe ignoramus ; or if a Bill of forcible En. 
try and forcible Detainer be endorſed Bills 
vera as to the forcible Entry, and Ignoramus 
as to the forcible Detainer, or indorſed 
Billa vera if the Freehold were in J. S. &c. 
all is void, and the Party muſt be indicted 
a-new. | 


1 | Keck. 3. 


— 


N Indictment is an Accuſation, 
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Se8. 3. Notwithſtanding an Indictment 
be properly the Suit of the King, and 
the Proſecutor is a good Witneſs upon it, 
and no Damages can be recovered upon it, 
whether it be grounded on the Common 
Law, or on a Statute, which gives Damages 
to the Party grieved by the Offence pro- 
hibited by ſuch Statute, yet the Court may 
by Virtue of a Privy Seal give to the Party 
injured Part of the Fine ſet on the Offen- 


der, or may induce a Defendant to make 


Satisfaction to the Proſecutors, by giving 
an Intimation, that on that Account the 
Fine to the King ſhall be mitigated. 

Sect. 4. All Miſdemeanours whatſoever 
that are Mala in ſe, and of a publick Na- 
ture, or againſt the King, tho otherwiſe 
of a private Nature, are indictable at Com- 
mon Law. Alſo generally, where a Sta- 
tute either prohibits a Matter of publick 
Grievance, or commands a Matter of pub- 


8. 4. 
% 


indiftables 


lick Convenience, as the Repairing the 


common Streets of a Town, every Dilſ- 
obedience of ſuch Statute is indictable: 
But if the Party have once been fined 
in an Action on ſuch Statute, perhaps ſuch 


Fine may be a good Bar to an Indict- 


ment, becauſe the End of the Statute is an. 


ſwered by it. Alſo if a Statute only con- 


cern particular Perſons, or Matters of a 
private Nature, as Diſtreſſes by Lords on 
Tenants, Offences againſt it will hardly 
bear an Indictment. Alſo where a Statute 


makes a new Offence, and without men- 


tioning an Indictment, enumerates ſeveral 


other Ways of Proceeding for the Penalty, 


4 a Commitment, Action of Debt, Infor- 
| mation, 


mation, &. without adding, or otherwiſe, 
it will not maintain an Indiament. Where 
a Statute adds a new Penalty to an Offence 
prohibited alſo by the Common Law; it 
is in the Election of the Proſecutor to pro- 
ceed either at Common Law, or on the 
Statute: And if he conclude his Indictment 
contre formam Statuti, and cannot make it 
good as an Indictment on the Statute; yet 
if the Indictment be good as an Indictment 
ar Common Law, it ſhall ſtand as ſuch, 
and the Words contra formam Statuti ſhall 
8 be rejected. Quære * 
5. Seck. 5. Anciently, If a Thief had on 
Where an . , 
| freſh Purſuit been taken with the Mainour, 
may be and the Goods found upon him brought 
tried with- into the Court with him, he might have 
. In. been tried immediately without any India. 
Os ment: And this was the Practiſe of Manors 
zaben nz} which had the Franchiſe of Infangtheif, 
the Mai- Which is obſolete at this Day. 
none. Sect. 6. In an Action of Treſpaſs in the 
8. 6, King's Bench for Goods carried away, if 
Mbere ona the Defendant be found guilty of having 
Verdict. feloniouſly ſtolen them, he ſhall be put to 
| anſwer the Felony without more ado; for 
he is charged in a proper Court, by the 
Oaths of Twelve Men, on their Inquiry 
into the Merits of his Caſe. But ſuch a 
Finding in a Court which has no criminal 
Iuriſdiction ſeems of little Force. Neither 
ſhall a Jury's Finding A. guilty on the Trial 
of an Inditment againſt B. amount to an 
Indictment againſt B. becauſe the Finding 
one Man guilty on the Trial of an Indid- 
ment againſt another is extrajudicial, ex- 
cept only in the Caſe of a Coroner's * 
1 que 


____ Of: Jndde>ment. . 
of Death taken an View; for the 
Finding a Stranger guilty upon the Ac- 
quittal of a Defendant on the Trial of 
ſuch an Inqueſt, is not wholly extrajudi- 

cial, becauſe the Jury acquitting a Man on 
ſuch an Inqueſt, muſt inquire what other 
perſon did the Fact; becauſe it appears on 
Record, that a Man is dead. Alſo if on a 
Declaration in the King's Bench againſt A. 
for having been guilty of a Miſdemeanor, 
cum B. the — find B. guilty, it is 
ſaid, that ſuch a Finding is equivalent to 


an Indictment. | 


oo 7 N U 


in like Manner, if an Appellant by Writ be __ 
nonſuit after he hath declared, the Defen- See 7b. 
dant ſhall be arraigned on the Declaration next Sec- 
at the King's Suit: Neither is it material in 10. 
either Caſe, that an Indictment is at the 
ſame Time depending for the ſame Crime. 
But if an Appellant by Writ be nonſuit be- 
fore he hath declared, the Defendant ſhall 
be diſmiſſed or bailed, . as ſhall appear 
moſt reaſonable in the Diſcretion of the 
Court, but cannot be arraigned at the 
King's Suit on the Writ, becauſe it contains 
N LEE of the Circumſtances of the 
Fadt. "TY 3 
Seck. 8. And it ſeems a good general Rule, 
that where ever an Appeal once well com- 
menced is ſo far determined, without a 
full Acquittal by Verdict, or Vanquiſh- 
ment, that no ſecond Appeal lies, the Ap- S. 10. 
pellee may be arraigned on the Bill or De- 

e 0 © - elaration 
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claration at the Suit of the King: Whe: 
ther the Appeal were determined by the 


Act of the Appellant, as by his Releaſe 


prior to the Appeal; &. or by the AR of 


God, as by the Death of the Appellant 


Cc. But where an Appeal is determined 


9. 11. 


for Matter, which ſhews that it was never 
well commenced, the Defendant cannot be 


arraigned upon it at the Suit of the King, 


for the King cannot have a greater Ad- 


vantage from the Suit of the Party than 
the Party himſelf could have had. And 


therefore if an Appeal abate for Want of 


Form in the Writ, or for a Mifnoſmer, or 
for a Diſability in the Appellant; or if it 


14. 


be barred by a Releaſe prior to the Com- 
mencement of the Suit, or by a Plea, 
ſhewing, that the Appellant was never in- 
titled to the Appeal, the Appellee ſhall 


not be arraigned on it at the King's Suit. 
If the Appeal be put without Day upon 


the Plea of Ex communication in Dilability, 
the Appellee ſhall be mainprized from Day 
to Day till the Appellant be abſolved. But 
it ſeems, that if an Appeal be abated or 
barred, for any of the Cauſes above-men- 


tioned, which ſhew, that it was ill com- 


menced; it lies in the Diſcretion of the 
Court, upon the whole Circumſtances of 
the Caſe, either to diſcharge. or bail the 
Appellee, or continue him in Priſon, &«. 
Se#.9. Whatſoever is pleadable to an 
Appeal while carried on at the Suit of the 
Party, is in like Manner pleadable to it 
when carried on at the Suit of the King. 
Alſo the King's Pardon is a good Plea to 
| | OR 


H Indittment. 15 
it when it is carried on at his Suit: But if 8. 13. 
an Indictment be alſo depending, it is ad- 
viſable to have a Ceſſer of Proceſs entered 


TTT 4 
Tres. 10. Neither the Sheriff's Return of 
a Reſcous, or Eſcape, or of any other 
Matter, nor any other Record whatſoever, S. 14. 
except ſuch Verdict or Appeal as are a- 
bove-mentioned, can at this Day put a 
Man on his Trial for a capital Offence, 
without an Inditment, 7 
Seck. 11; But ſuch Regard is had to Ap- 5. 13. 
peals, that regularly while an Appeal is de- 
pending, the Court will not try a Man up- 
on an Indictment for the ſame Fact: And 
it was the common Practice before the Stat. | 
of 3 H.7. 1. whether an Appeal were de- 
pending, or not, not to try a Man on an 
ditment of Death till the Year and Day 
were paſſed, leſt thereby the Suit of the 
Party ſhould be prevented.  _ | 
Sect. 12. oy the Common Law every In- B/ what 
dictment ought to be found by Twelve law- Perſons an 
ful liege Freemen of the County wherein * 
the Crime was committed, returned by the _ 0 
proper Officer, without the Nomination of S. ;,, 
any other Perſon: And therefore it is a | 
good Exception at Common Law to one 
returned on a Grand Jury, that he is an 
Alien or a Villain, or that he is outlawed 
for a Crime, or, as ſome ſay, in a civil 
Action, or that he was not returned by the 
proper Officer, or that he was returned at 
the Inſtance of the Proſecutor, &. Alſo 
if it appear by the Caption of an Indict- 
ment, that it was found by leſs than Twelve, 
the Proceedipgs upon it are — * 
50 


— 
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Alſo Indictments found in inferior Courts 

S. 16. have been quaſhed for Want of the Word; 

' Proborum & legalium hominum in the Cap- 
tion, but this Exception has been often 
over- ruled, becauſe prima facie, all Men 
ſhall be intended honeſt and lawful, _ 
Seck. 13. It is reſolved in the Year-Book 

. of 11 FH. 4. fol. 4x. that one outlawed on 

S. x7. an Inditment of Felony, may plead in 

| Avoidance of it, that one of the Indictors 

was outlawed for Felony, Cc. but it is 
the general Opinion, that this Reſolution 
was rather grounded on the Statute made 
the ſame Year, and ſet forth more at large 
Section 17. than on the Common Law. 

S. 19. Seck. 14. By Weſtm. 2. 28. Men above the 
Age of Seventy, Perſons perpetually ſick or in- 
firm at the Time of the Summons, or not dwell- 
ing in the County, ſball not be put in Furies, or 
72 Aſſiſes. And Grand Juries are clearly 

ſo far within the Equity of this Statute, 

that if any ſuch Perſons be returned upon 
them, their Non-appearance will be eaſily 
diſpenſed with ; but they ſeem generally to 
have been taken not to be ſo far within the 
Purview of it as to be intitled to an 
Action on it for being ſo returned. 
Set. 15. By Veſtm. 2. 38. None ſhall be 
put in Aſſiſes or Juries, tho they ought to be ta- 
ken in their proper County, who have leſs Tene- 
ments than to the Value of 20 8. yearly, And 
the Statute of 21 Ed. 1. de bis qui ponendi 
| ſunt in aſſiſis, requires, That they ſhall have 
Tenements to the Valae of 40 8. yearly; Pre 
vided, That before Fuſtices in Eyre for Common 
Pleas in their Eyres, and alſo in Aſſiſes and 

8. 20. Furies, in Cities and Boroughs, and tber 
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Ok Jndictment, 197 
trading Towns, the ſame may be done as was | 
accuſtomed. And hereby it appears that 
Petic Jurors before Juſtices in Eyre needed 
not to be Freeholders, which makes it pro- 
bable, that there was no Neceflity that 
Grand Jurors before them ſhould be Free- 


holders; neither does there appear any Rea- 


ſon why Grand Jurors before other Juſtices 

ſhould be Freeholders, any more than Grand 

Jurors before Juſtices in Eyre. To which 

may be added, that the Statutes which re- 

quire, that none but Freeholders or Copy- 

holders be returned on Juries, expreſly men- 

tion only Juries returned for the Trial of Iſ- | 
ſues, except only x R. 3. 4. concerning In- Sup. Ch. 
ditments in the Sheriffs Torn, and 3 H. 7. 19: $39 
concerning Inqueſts, inquiring before Ju- 59. 6: 72 
ſtices of Peace of the Concealments of o- 25 
ther Inqueſts,, and 33 H. 6. 2. concerning 


Indictments in the County Palatine of Lan- 


caſter, of Perſons ſuppoſed to live in ſome 
other County, and Indictments in other 
Counties of Perſons ſuppoſed to live in the 
ſaid County of Lancaſter; from all which it 
ſeems queſtionable, whether there be any S. 18. 
Neceſſity, that a Grand juror in other Caſes 
ſhould be a Freeholder. 
Sec. 16. By Articuli ſuper Cartas 9. No 
1 755 nor Bailiff, ſhall impanel in Inqueſts, nor 
in Turies, over- many Perſons, nor others, nor S. 21. 
otherwiſe than as is ordained by Statute : And 
they ſhall put in thoſe Inqueſts and Furies, ſuch 
a be next Neighbours, moſt ſufficient and leaſt 
ſuſpicious: And he who doth contrary, and is 
attainted thereupon, ſhall pay unto the Plaintiff 
his Damages double, 47 ſhall be grievouſly 

OO og | 3 
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amerced to the King. And doubtleſs the pro: 
hibitory Part of this Statute, extends to the 


ontempt in returning any Jury contrary 
to the Statute: And by 23 E. 3. 6. Juſtice 
of Aſſiſe ſhall have Commiſſions to inquire of She- 
riffs, &C. putting into their Panel, rors of 
evil Fame. And by 34 E. 3. 4 All Pane 
ſhall be made of the next People, which ſhall 
wot be ſuſpect nor procured : And the Miniſters 
that do againſt the Jeme, ſhaft be puniſhed before 
the Tuſtices who take t weſt, according to 


the Duantity of their Treſpaſs, as well againſt 


the King, as againſt the Party for the Quantity 


of the Damage, c. But the Clauſes in 


theſe Statutes which give Damages to the 
Party, ſeem only to extend to Juries re- 
turned in Cauſes between Party and Party. 
Sec. 17. It is recited by 11 H. 4. 9. That 
of late, Inqueſts had been taken, of Perſons named 


to the Fuſtices, without due Return of the She- 
riff, of which Perſons ſome bad been outlawed, 


&c. and that many Perſons had been thereupon 


zudicted by Con pray &c. and thereupon it 
zs enacted, That the ſame Inditimen 
| With all the Dependance thereof be revoked, ad. 


ſame Indiftments ſo made, 


pulled, void, and bolden for none, for ever: 
And that no Indict ment be made by any ſuch 
Perſons, but by Inqueſts of the King's 215 
Liege People, returned by the Sheriffs or Bailiff 
Rare „ Without any Denomination to uch 
Sheriffs or Bailiffs of Franchiſes before made h 
any Perſon, of the Names which hy him ſhould be 


mpanelled, except it he by the Officers of Fir 
„ 5 +; i n id 


Return of all Jurjes whatſoever, Grand or 
Petit, and makes. the Officer liable to be 
paniſhed at the Suit of the King, for his 


Rr 
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pid Sheriffs or Bailiff« of Franchiſes, ſworn and 


own to make the ſame, and other Officers to 
whom it pertaineth to make the ſame, according 
10 the Law of England: And that if any In- 
ditment be made to the contrary, the (ame be 
alſo void and revoked, and holden for none. 
Seck. 18. If a Perſon not returned on a 
Grand Jury, procure his Name to be read 
among thole that are returned, whereupon 
he is worn, &. he may be indicted for a 
Contempt of this Statue. 
Set. 19. Indictments before Juſtices of Peace 
are clearly within this Statute; but a Que- 
ſtion has been made, whether a Coroner's 
Inqueſt be within it. © 


Se. 20. A Perſon arraigned on an Indict- 
ment taken contrary totheStatute,may plead 


ſuck Matter in Avoidance of the Indict- 
ment, and alſo plead over to the Felony. 
But it is not clear, that he can plead the 
Outlawry of an Indicor in a perſonal Ac- 
tion. Neither needs the Court admit the 
Plea of any other Outlawry, unleſs he who 


pleads it have the Record ready, It is ſaid, 


that he who takes no Exception to his In- 


dictors before Trial, cannot take it after- 


wards, unleſs it appear by the Records of 


the ſame Court, becauſe he has ſlipp'd the 


moſt proper Time: But he that is outlawed 


on an Indictment without any Trial, may 


199 


8. 23. 


clearly ſhew in Avoidance of ſuch Out- 


lawry, that the Indictment was taken con- 
trary to the Statute. Alſo where a Man 
takes ſuch Exception to an Indictment, the 


Court will allow him Counſel : And if any 


one Exception againſt any one of the In- 
difors prevail, ic will be ſufficient. 


S. 28, 


8. 27 
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and thereupon it is enacted, That Fuſtices 


— 


S. 33. 
In what 
Place the 


Offence in- 
dicted 


NN ſt ariſe, 


Seck. 21. By 3 H. 8. 12. It is recited, 


Of Indictment. 


That there had been many 


reat Oppreſſions 
Inditments wrong fully fund by Perſon mon | 


ed by Sheriffs to ſerve 4 Turn, and many great 
Felonies bad been concealed, . not preſented; 


of Gaol. delivery, and Fuſtices of Peace, may, in 
their Diſcretion, reform any Panel returned before 


them, to inquire for the King, &c. by putting 


to and taking out of the Panel what Names they 
pleaſe: And if any Sheriff, & c. ſhall not return 
the Panel ſo reformed, be ſhall forfeit for each 
Offence 20 l. But this Statute doth not take 


away the Force of 11 H. 4. as to any Point 


wherein both may conſiſt together: And 
therefore if any Indictor be outlawed, or 
returned at the Nomination of any Perſon 
contrary to 11 H. 4. except of the Juſtices 
authorized as above-mentioned, to reform 
the Panel, the Indictment may be avoided 
in the ſame Manner as before. | 
Sect. 22. It ſeems to be generally agreed 
at this Day, that by the Common Law no 
Grand Jurors can indi& any Offence which 


does not ariſe within the Precin& for which 


they are returned: And therefore it is a 
good Exception to an Indictment, that it 
doth not appear, that the Offence aroſe 
within ſuch Precinct. Alſo it hath been 


holden, that the Finding of a collateral 


Matter expreſsly alledged in the Indictment 


in a different Precinct, is void. Alſo it 


hath been generally holden, that the Want 
of an expreſs Allegation of the Precinct 


where the Offence happened, is not ſup- 

plied by putting it in the Margent of the 

N : Indictment, 
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Indidment; unleſs it go farther, as by ad- 


ding, in comitatu prediffo, ce. which ſeems | 


to be ſufficient, where in the Body of the 
Indictment no other County is named be- 
fore. Alſo if a Fact be alledged in B. juxts 
D. in comitatu E. it is ſaid, that it ſufficient- 
ly appears, that B. is in the County of E. 


Alſo if an Arreſt be alledged in the Coun- 


ty of A. and one be indicted for reſcuing 
the Party arreſted, without ſaying in what 
County, it ſhall be intended to have been 
in the County of 4. where the Arreſt was. 

Sect. 23. But of whatſoever Nature the 
Offence indicted be, whether local or 
tranſitory in civil Actions; if it appear 
upon Not guilty to have been committed 
in a different County from that in which 
the Indictment was found, the Party ſhall 
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8. 34 


be acquitted. And therefore at the Com Ses Ch. | 
mon Law, if a Man had died in one Coun- 46. 


ty of a Stroke received in another, it was 
holden, that the Homicide was indictable 


in neither, becauſe the Offence was not com- 


pleat in either; but to remedy this Inconve- 
nience, it is enacted by 2 & 3 E. 6. 24. That 
where any one ſhall be feloniouſly ſfriken or poi- 
ſoned in one County, and die thereof in another, 
an Indict ment thereof found by the Furors of 


the County where the Death ſhall happen, whe- 
ther before the Coroner on View of the Bo- 
dy, or "whether before Fuſtices of Peace, or 


other Fuſtices, &c. ſhall be as effectual as if 
the Stroke, &c. had been in the County where 
the Party ſhall die, or where the Indictment ſhall 
be ſo found. Wi. | | 


Se. 24. And by Common Law, if a S. 35, 36. 


Fact done in one County prove a Nu- 


ſance 


- 
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 fance to another; er if a Man guilty of 25 
Larceny in one County carry en . 

Se B. I. ſtoln into another, the Indictment may de fo 

„„ c wot antes; 

See. 25. Alſo if a Man marry Two of 


Wives, the ficſt abroad, the ſecond here, El 

8. 37- he may be indicted and tried for the Bigz. MW © 
my here, upon 1 Fac. I. 11. becauſe the th 
ſecond Marriage only was Criminal. But W 

where the ſecond Marriage is in a foreign 5 
Country, it hath been holden, that the P 

Party is not triable on the ſaid Statute, a 

but ſee. the Statute, and Book the Firſt, I b. 
Chapter XLIIL. | 3 fn 
Seck. 26. Alſo if a Woman be taken by Force Fe 

5. 38. in one County, and carried into another, 
and there married, the Offender may be ol 
indicted, c. in the ſecond County on the al 

See B. I. Statute of 3 H. 7, 2. becauſe the Continu- w 
Ch. 42. ance of the Force amounts -to a Forcible Ir 
Talking. But if an Offence in Stealing 3 1 

S. 38. Record, &. contrary to 8 H. 6. be com- 8 
mitted partly in one County and partly in > 


another, ſo as not to amount to a com- 
plete Offence within the Statute in either; 
it is ſaid, that the Party cannot be indicted 
for a Felony in either, but only for a Miſ- 
W N 
Sec. 27. By 27 H. 8. 6. For the Puniſhment 
and ſpeedy Trial, as well of the Coumterfeites if 
any Coin current within this Realm, as of al 
Felonjes and Acceſſories of the ſame, and other 


Nee. 9 eee G.. 


Offences felonjouſly done, within any Lordſvi 3 
 Marcher of Wales, the Fuſtices of Gaol- di- I 
uery, and of the Peace, in the Shire or Shirts t 


of England, where the King's Iris b 
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Ok Indictment: 203 
gert adjoining to the Lordſbip Marcher, or other © 
Place in Wales, where ſuch Counterfeiting, &c. 
ſhall be committed, ſball have Power at their 
"Seſſions and Gaol- delivery, to inquire by Verdict 

Twelxe Men of the ſame Shire, &C. in 
England, there to cauſe al ſuch Counterfaiters, 
&c. to be imdicted, &c. in like Manner as if 
the ſame Petit Treaſons, &c. had been done 
within any i 2 cy Fer a 
Realm. Alſo ſuch Fuſtices ſhall try all foreign 
Pleas pleaded by ſuch Offenders ; neither ot 
an Acquittal,. &c. or Fine making in the Lord- 
ſhips Marchers be a Bar for a Perſon indifled 
in the ſaid Shire within Two Nears after the 
Felony. | DE 
Sect. 28. This Statute extends as well to the Athow's 
old Welſh Counties as to the Lordſhips Marebers; Caſe, 
and is not repealed by 34 & 35 H. 8. 26. Faiche 
which impowers the Grand Seſſions to take * 
Indictments of Offences in Wales. But * 
an Acquittal at the Grand Seſſions is 2 
good Bar of an Indictment for the ſame 
Crime in England. 8 
Sekt. 29. By 28 H. 8. 15. The Purview 8. 81, 42, 
whereof is explained and enlarged by xx 13,45 
& 12W.3. 7. and no Way reſtrained by 
35 H. 8. 2. ſet forth more at large in the 
following Section. Treaſons, Felonies, and 
Robberies, Cc. upon the Sea, Ke. and Heceſſ= | 
ries at Land to Piracies at Sea, ſhell be inquired, 

Kc. in the Realm, &c. in ſuch Manner as 1 
more full, ſie frch,, B. I. Ch. XXXVIL And 
the Force of the ſaid Statute of 28 H. 8. 
is no Way taken away by 35 H. 8. 2. ſet 
forth more at large in the following See- 


Seck. 30. 


tan. 


- 04 
S. 46. 


Pk Indictment, 
Sec. 30. Some ſay, that by the Common 


Law High Treaſon done out of the Realm 


was triable only by Appeal before the Con. 
ſtable and Marſhal; others ſay, that it was 
indictable, c. in any County where the 
King pleaſed; and others, that it was in- 


dictable, &c. where the Offender had 


Lands. 3 4 plain Remedy, Order and 


Declaration of this Matter, it is enacted by 
35 H. 8. 2. That all Offences then or after mad: 


er declared to be Treaſons, Miſprifions of Trea- 


ſow, or Concealments of Treaſons, done out of thi 
Realm of England, ſhall be inquired of, beard 
and determined by the King's Bench, by lawful 
Men of the Shire where the ſame Bench ſhall ſi 
or elſe before ſuch Commiſſioners, and in ſuch 
Shire of the Realm, as ſhall be aſſigned by the 
King's Commiſſion, and by Iawful Men of the 
ſame Shire, in like Manner to all Intents and 


| Purpoſes, as if ſuch Treaſons, &c. bad been 


8 48. 


done within the ſame Shire, where they ſhall be 


ſo inquired of, &c. 25 
Sect. 3 1. If after an Indictment has been 
taken in Purſuance of this Statute, the 


Court ſhall remove into a different Coun- 


S. 49. 


9. 50. 


ty, the Trial ſhall be by Jurors returned 
from the firſt County. 5 
Sect. 32. The Commiſſioners and County 


for the Trial are well aſſigned by the 


King's Writing his Name to the Commil- 
ſion, or by his Signing the Warrant for it. 
Sect. 33. An Offence in Ireland, that i; 
Treaſon here as. well as there, is triable 
here by Virtue of this Statute, unleſs it 
were committed by an 1riſh Peer, in which 
Caſe it is ſaid not to be triable here, 5 
7 caule 


Aug ur 


Ok Indictment. 
cauſe the Defendant would loſe the Beneſit 
of a Trial by his Peers. 


Seck. 34. It is certain that this Statute is 


not repealed by 1 & 2 Pb. & Mar. which 


enacts, That all Trials for Treaſon ſhall be ac- 
cording to the Common Law. For it cannot 
be thought the Intent of a Statute which 
. ſeems to have had nothing in View but the 
Taking away Innovations on Trials by 
Common Law, to abrogate a Statute 

which in a doubtful Caſe ſettled the Juriſ- 
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7 


S. 51. 


diction of the Common Law, and ordered 
a Trial as agreeable as poſſible to its ordi- 


nary Method of Proceeding. h 
Se#. 35. It was doubtful at Law, whether 


Acceſſories in one County to a Felony in 


another, could be indicted in either, but 
this ſhall be conſidered more at large, 


Ch. 29. Concerning the Arraignment of 


the Principal and Azceſlory. 
Sect. 36. As in Appeals 


S. 52. 


ſo in Indict- The Form 


ments, no Periphraſis will ſupply the of £:4#- 


Want of Words of Art, as Murdravit, Cepit, 
Maybemiavit, Felonice, Proditorie, contra li- 


ments as 
to theFaF, 
in Rela- 


geanciæ ſue debitum, &c. And as in Appeals tion to the 
of Rape, the Words felonice rapuit are ſuffi- Principal. 
cient without Carnaliter cognovit, ſo are they Ch. 24- 
in Inditments. Alſo the ' fame Certainty 
which is required in Appeals of Maybem 
and Death, as to the Manner and Circum- 
ſtances of the Fact, ſeems in like Manner 
neceſſary in Indictments, and therefore for 
theſe Matters, I ſhall refer to the Chapter 
of Appeals. | 1 
Sesect. 37. It is a general Rule, that the 
Manner of the Fact ought to be ſo far ſet 
forth, that it may judicially appear, ON 
the 


8. 59. 


— 
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the Indictors have gone on ſufficient. Pre- 


miſſes. And therefore an Indidment fo; 


in what Court, c. is inſufficient. Yet an 


Disjunc- 


tive Iudict 


a felonious Breach of Priſon, without 
ſhewing the Cauſe of the Impriſonment; 


or for à Refuſal to ſerve the Office of Con. 


ſtable, being /egitimo modo electu, without 
ſhewing the Manner of the Election; ot 
for a Burglary, without ſhewing that it 
was done Noctanter; or for a Nuſance in 
erecting an Inn, or doing any other Act in 
its own Nature lawful, without ſhewing 
Circumſtances that make ir unlawful; or 
for Treaſon in coining Alkemy like the 
King's Money, wichout ſhewing what Mo- 
ney, viz, whether Gold, Silver, or Cop. 
per, &c. Or for Perjury, without ſhewing 


Indictment of Extortion for taking 50 5. as 


Bailiff of a Hundred colore Officti, without 


ſhewing for what it Was taken, has been 
adjudged good, for it mighe be claimed ge- 
nerally by the Party as Bailiff. 2 
Set. 38. An Indictment charging a Man 
disjun&ively, is void, as murdravit vel mur- 
drari cauſavit, &c. for here are diſtinct Of- 
fences, and it appears not of which of them 
the Defendant is accuſed. 1 
Seck. 39. Alſo an Indictment accuſing 2 
Man in general Terms, without aſcertain- 


ing the particular Fact laid to his Charge, 


is inſufficient, as where it charges a Defen- 
dant with having ſpoken divers falſe and 
ſcandalous Words againſt J. S. being 
Mayor of A. Cc. or with being a com- 
mon Defamer, Vexer, and Oppreſſor, C. 
or with being a common Diſturber — the 

EO | | | | Peace, 


= 5 TORO g. ee eee erer ty by. 


fo 


Peace, and having ſtirred up divers Quar- 
= among his 1 or with be. 
ing a Perſon of Evil Behaviour, a common 
Deceiver, a common Publiſher of the King's 
Secrets, &'c. or with being a common 
Foreſtaller, a common Thief, a common 
Champertor, Cc Neither did the Fre- 
quency of Indictments in former Days, 


charging Men with having, as Hereticks and 
Traicors, and Infeſters of the Highways, 


conſpired to deſtroy the Catholick Faith, 
and having daily publiſhed falſe and ſedi- 
tious Writings, c. make good ſuch gene- 
ral and uncertain Charges. But Barretry 


being an Offence of a complicated Nature, : 


conſiſting in the Repetition of frequent 


Acts, all of which it would be too prolix 


to enumerate, Experience has ſettled it to 
be ſufficient to charge a Man in general as 


a. common Barretor, in ſuch Manner as is 
more fully ſhewn, Book I. Ch. 81. And 
for the ſame Reaſon an Indictment againſt 
a common Scold is ſufficient, without ſhew- 
ing any Particulars. Neither is it neceſſa- 
ry for an Indictment of either of theſe Of- 
fences to conclude in nocumentum omnium li- 
georum, Orc. for it appears from the Nature 
of the Thing, that it could not but be ſo. 
S:8. 40. An Inditment muſt lay the 
Charge againſt the Defendant poſitively, 
and not by Way of Recical, as with a 


Yued cum, Ce. and it muſt exprefily al- 


ledge every Thing material in the Deſcrip- 
tion of the Subſtance, Nature, and Man- 


ner of the Crime, for no Intendment ſhall 


be admitted to ſupply a Defect of rhis Kind. 
5 And 


S. 62. 


208 


Supra 


P 
Ch. 23. 8. 


implied in callin 


And therefore if an Indictment of Murder 
want the Words ex malitia præcogitata, it is 
no Anſwer, that it has the Words felosice 
wurdravit, which imply as much. And if 


any Indictment of Death Want an expreſs 


Allegation, that the Party received the 
Hurt laid as the Cauſe of his Death, and 
alſo that he died thereof, no Implication 
will help it. Alſo if an Indictment for a 
felonious Breaking of Priſon, and com- 
manding F. S. there impriſoned, Cc. to 
anke, not expreſsly alledge that F. 5. 
did eſcape, it is no Anſwer, that it is fully 
E the Offence a felonious 
Breaking. Yet ſtrained and over nice Ex- 
ceptions of this Kind are not to be regard. 
ed, as that an Indictment of Death, laying 
the Aſſault to haye been with Malice pre- 
penſe, doth not expreſsly repeat it in the 
Clauſe immediately following, and joined 
with a Copulative, ſhewing the giving the 
Wound at the ſame Time and Place. Or 
that an Indictment, ſetting forth, that J. S. 


was lawfully arreſted by Virtue of a Plaint 


before ſuch a Sheriff, Cc. doth not expreſs- 


ly ſhew, that there was a good Warrant: 


Or that an Inditment, ſetting forth an Ar- 
reſt in ſuch a Pariſh and Ward in Londen, 
by Virtue of a Warrant to arreſt the Party 
within the Liberties of London, doth not ex. 
preſsly lay ſuch Pariſh and Ward within the 
Liberties of London: Or that an Indictment, 
finding, that J. S. exiſtens of ſuch a Trade, 
Cc. as will bring him within the Law 
whereon the Indictment is founded, com- 
mitted ſuch a Fact, does not a ru 
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alledge that he was of ſuch Trade, &-e. at 
the Time of the Fact; for it fully appears 


from the natural Conſtruction of >», ah 


ticiple exiſtent going before the Verb, to 


which it is the nominative Caſe; yet it is 
a good Exception to an Indictment of for 
cible Entry, finding that A. diſſeiſed B. of 
ſuch Land, exiſtens liberum tenementum of B. 


that it is not expreſſed at what Time it 
was his Freehold, for it ſtands indifferent 
according to the common Rules of Con. 


ſtruction, whether it was his Freehold at 


the Time of the Diſſeiſin, or at the Time 
of finding the Indictment, the Word exiſtens 
being applied only to che Thing, which 
was the Subject of the Action, and not 
being the nominative Caſe of the Verb as 
in the former Caſe. ES 
Seck. 41. If one material Part of an In. 
dictment be 1 * to another, or if 
the Fact as laid 
the Indictment is void; as where one is in- 
dicted for having forged a Writing, in 
which A. was bound to B. which is impoſ- 
ſible if the Writing were forged ; or fot 
having diſſeiſed F. S. of Land, wherein 
it appears by the Indictment it ſelf, that 
he had no Freehold ;. or for having entred 
peaceably on F. S. and then and there 
forcibly diſſeiſed him; or for having dif. 
ſeiſed him of Land then being, and ever 
ſince continuing to be his Freehold ; or 


impoſſible, Or abſurd, | 
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S. 64 


for having murdered F. S. at B. where by @_ 
the Indictment it appears that F. S. was 2 "= 


only wounded at B. and died at C. or x, 


for felling Iron wich falſe Weights and 
5 | Mea- 


97, FL 
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Meaſures, which is not only abſurd, as 
ſuppoſing what Iron could be ſold by Mea. 
' ſure, but inconſiſtent in ſuppoſing that it 
was ſo. ſold, and yet at the ſame Time ſold 
by Weight; or for being abſent from 
Church ſix Months between ſuch and ſuch 
a Time, which appears to have contained 
only the Space of eleven Days ; or for 
feloniouſly cutting down Trees, Oc. Yet 
where the Senſe is clear, the ſmall Impro- 

priety may be diſpenſed with, as where one 

is indicted for having moved unam acram 
Feæni, Cc. ü 

S. 65. Seck. 42. A Repugnancy in an India. 

Supra, S. ment, in ſetting forth the Offence of the 

41. ch. Acceſſary is as fatal, as it is in ſetting forth 

23. S. 38. that of the Principal, as where an Indict- 

maent of Death having laid the Stroke on 

How the One Day, and the Death at another, 

Fact muft charges the Acceſſary with having abetted 

be alledged the Principal at the Time of the Felony 

T5 the only : But where ſeveral are preſent, and 

ce ary. 
an Indictment may, in the ſame Manner 
as an Appeal, either lay it as done by all, 
or as done by the one, and abetted by the 
S. 66. reſt. But if it barely charge a Man with 
having been preſent it is void, becauſe a 
Man may be innocently preſent. An In. 
dictment of J. S. as acceflary to Four, by 
theſe Words, Sciens ipſos quatuor feloniam pred 
feciſſe apud B. felonicè receptavit, without adding 
eos, is naught; for it appears not clearly 
how many of them he is charged to hare 
S. 67. received. An Indictment of a Conſtable 
for having voluntarily and ſelogjouly, - 

| ere 


S. 67. 


abet a Fact, and one only actually does it, 


Sk Jndſ>ment, 
ſered a Perſon arreſted by him on Süſpi- 
cion of Felony to eſcape, without ſhewing 
what the Felony was, and that it was actu- 
ally committed, is ſaid to be void for the 
Uncertainty 3; But an Indictment for know- 
ingly ſuffering Perſons convicted of Felo- 


ny to eſcape, is ſaid ro be good, without 
finding expreſly what the Felony was, or 


that it was committed, if the Record of 
Conviction be ſet forth with convenient 


Certainty, for that ſhews what the Felony 


was, and that it was committed; By ſome, 
an Indictment, finding that F. S. ſcienter 
fecepta vit J. S. being a Felon, is not good, 


without expreſly finding that he knew him 


to be a Felon : But by others, ſuch Indict- 
ment is good, becauſe the plain Conſtruc- 
tion of the Word Scienter carries it through 
the whole Sentence; | | 

$:8. 43. It is no Exception to an Indid- 
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S. 70. 


ment againſt the Inhabitants of B. for not How the 


repairing their Highways, that it does not Deſendant 
name any Defendant in certain; neither % 


is it an Exception againſt any Indictment 
that the Defendant has not ſuch Surname, 
as is ſuppoſed by it: But the Miſnofmer 
of a Name of Baptiſm, or the Naming a 
Defendant Knight, Cc. who is a Baronet 
and no Knight, &c. or the Omiſſion of a 


Name of Dignity, as where Garter King 


at Arms is not named Garter in the Indict- 
ment, will abate an Indickment as well as 
an Appeal, and ſo alfo will the Want of an 
Addition, if Procefs of Outlawry lie: And 
if there be ſeveral Defendants, che Want of 
an Addition of any one of them * 
P 2 the 


be 
ed. 


8. 71; 


S. 71. 
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_ Df Jndictment, 
the whole Indictment; neither is the Want 
of an Addition to the firſt Name helped 
by applying it to the Name that comes 
under the alias dict. But the Law in re. 
ſpe& to Additions being generally the ſame 

as to Indictments and Appeals, I ſhall re. 

_ — for — — 1 this 
23. Matter, to the Chapter o als, where- 

8. 67, &. in it is more fully e £ END 
S. 73. Sec. 44. Not only the Defendant, but 
How other regularly all other Perſons alſo mentioned 
P — in an Indictment, muſt be deſcribed with 
3 convenient Certainty ; and therefore it 
ditment. ſeems to be generally agreed at this Day, 
that an Indictment for ſuffering diverſe Ba- 

kers to bake, &c. againſt the Aſſiſe, or for 
diſtraining diverſe Perſons without Cauſe, 
or for taking diverſe Sums of Money of 
diverſe Perſons, for ſuch a Toll, Cc. with- 
out naming any Bakers, Oc. in particular, 

is inſufficient: Alſo an Indictment for 
ſtealing quandam peciam panni lanei cujuſdam 
FJ. S. without expreſsly ſhewing to whom 
the Property of it belonged, is inſufficient ; 
pet in ſpecial Caſes, for the Neceſſity of 
the Thing, an Indictment may be good 
without deſcribing in certain the Perſons 
mentioned in it, as where one is indicted 
for having knowingly received and har- 
boured diverſe Thieves to the Jurors un- 
known, (and yet in ſuch Caſe he cannot 

be puniſhed as an Acceſſary, without a 

greater Certainty:) Or where a Murder or 

Robbery is committed on a Perſon un- 

known, in which Caſe the Offender may 
be indicted for having killed or robbed 


quen- 


* 
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zuendam ignotum,. & c. or where an Abbey 

is robbed during a Vacancy, in which 

Caſe to prevent a Failure of Juſtice, the Law 

will feign a Property, and allow an Indict- 

ment for ſtealing bona Eccleſiaæ; but if there 

be no ſuch ſpecial Reaſon, the Party killed 

muſt be ſet forth in an Indictment of Mur- 

der, and the Perſon to whom the Property 
belonged in an Indiament of Larceny. 

Seck. 45. An Indictment of an Aſſault S. 74. 
on Fobn, Pariſh-Prieſt of D. in the Coun- 
ty of E. is good, without naming his Sur- 
name, for the Certainty of the Perſon ſuf- 
ficiently - appears; but ic ſeems, that if 
ſuch Inditment had only deſcribed him 
by his Name of Baptiſm without any far- 
ther Addition, it had been too uncertain: 
Yet Quære, for there is a -Caſe in More 
Moor's Report, that prima facie ſeems to be _ _ 
contrary : However, it ſeems agreed, that?“ 
a Repugnancy or Abſurdity in the Deſcrip- 
tion of the Perſon - injured, will vitiate an 
Indictment, as where one is indicted for 
ſtealing bona predig F. S. where no F. S 
was mentioned before. | | 
Seck. 46. It is not neceſſary to alledge in S. 75. 
an Indictment of Death, that the Party | 
killed was in the Peace of God, and of 
the King, >... _ EL EM 

Sect. 47. An Indictment which doth not S. 76. 
with ſufficient Certainty ſet forth the Hew the 
Thing wherein the Offence was commit- * "=. 
ted, is inſufficient ; as where one is indict- . 
ed for having forged a Leaſe of certain was. 
Lands, without naming ſome one certain 
Parcel; or for having ſtolen bong & catalla 
F 3 * 
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J. S. without ſhewing any in particular; 
or for having treſpaſſed on two Cloſes of 


eadow or Paſture; or for having di- 
verted quandam partem aque, running from 
ſuch a Place to ſuch a Place, without any 
farther Deſcription ; or for having ingroſ- 
ſed magnam quantitatem ftraminis & funi, or 
diverſos cumulos tritici, without ſhewing how 
much of each; or for having carried a. 
way duas centenas caſei, without adding l 
bras or wncias, Ofc. or for having erected 
ſeveral Cottages, contra formam ftatuti, 


- without ſhewing how many. 


Sect. 48. It is ſaid to be moſt proper 
in Indictments of Larceny and Treſpaſs on 


a living Thing, to ſhew to whom the Pro- 


erty of it belonged, by calling it the 
Ox or Horſe, &, of F. S. without uſing 


the Words bone &. catalls ; yet there are 


many Precedents in Books of good Autho- 
rity, wherein this Nicety is not obſerved; 
If the Thing be moveable, it is ſaid to be 


oft proper to ſhew its Worth by the 
Word Pretium, and if it be immovable by 


the Word walentia; yet this Nicety ſeems 


not neceſſary, neither is it clear that the 


Worth of the Thing ſtolen is required to 
n 


be ſer forth in an Indictment of Larceny 
for any other Purpoſe, than to ſhew that the 
Crime amounts to grand Larceny, and the 
better to aſcertain the Crime, in order for 
2 Reſtitution, or in an Indictment of Treſ- 
paſs for any other Purpoſe, than to aggra- 
S 


Seit. 49. 
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Oft Fndfetment: 
Seck. 49. Though ic hath been queſtion- 
ed from the wording of the Stat. Gloce- Supra, 


fer 9. whether it be not neceſſary to men- 


tion the Hour in an Appeal of Death; I do 
not find it any where holden to be neceſ- 
ſary in an Indictment: But it ſeems agreed, 
that no Indictment can be good without 
preciſely ſne wing the Year and Day of all 
the material Facts alledged in it; as if an 
Inditment of Death laying the Aſſault at 


2 certain Time, &. do not repeat it in 


the Clauſe of the Stroke ; or if it do not 


ſee forth the Time of the Death, as 


well as of the Stroke; or if any. Indict- 
ment lay the Offence on an impoſſible 
Day, or on a Day that makes the Indict- 
ment N to it ſelf; or if it lay one 
and the ſame Offence at different Days; 
but for theſe Matters, I ſhall refer to the 
Chapter of 344 Alſo a Sheriff's Re- 
turn of a Reſcous, without ſhewing the 
Year and Day, is infufficient, becauſe ſuch 
a Return is in Lieu of an Indictment; and 
it has been much queſtioned, whether the 
Time of the Arreſt be ſufficiently ſnewn in 
an Inditment, which having ſet forth a 
ſuch a Year and Place, goes 

on thus, per quod A. B. præd F. S. cepit & 
arreſtavit & in ſalva cuſtodia ſua adtunc & 
ibidem eundem F. S. babuit & cuſtodivit, for 
the Time of the Cuſtody only is expreſly 
alledged. ” OE | 
Sect. 50. The Words adtunc & ibidem in 
the ſubſequent Part of an Indictment, are 


as effectual, as if the Year and Day men- 


tioned in the former Part had been ex- 


5 * 
3 e _ 


21 * 


S. 78. 


„ 22. 


S. 56. 
The Time. 


S. 79. 


S. 80. 
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Ot Andicment; 


. preſly repeated. Allo if it lay the Fact on 


8. 81. 


8. 82. 


S. 83. 


8. 84. 


S. 85. 


the Thurſday after the Feaſt of Pentecoſt 


in ſuch a Year, or on the Utas of Eaſter, 
e. (which ſhall be taken for the very 


| 1 Day after the Feaſt,) or on the loch 
o 


March laſt, (being aſcertained by the 
Stile of the Seſſions, c) it is as good 


as if it had expreſly named the Day 


of the Month, &c. And if the Indict. 


ment charge a Man with an Omiſſion, Cc. 


as not ſcowering ſuchfa Ditch, it needs 
not ſhew any Time. It is moſt regular to 
ſet forth the Year by ſhewing that of the 
King; yet if the very Day be otherwiſe 
ſufficiently expreſſed, this may be diſpenſed 
wich, eſpecially if there may be a Difh- 
culty in ſetting it forth preciſely, as in the 
Caſe of the Murder of King Charles the 
Firſt, However a Miſtake of the very 


Day will not be material upon Evidence. 


If an Indictment charge a Man with ha- 
ving done ſuch a Nuſance ſuch a Day and 
Year, and on diverſe other Days, it is 
void only as to the Facts alledged on the 
Days uncertainly ſet forth. But if it charge 
a Man generally with ſeveral Offences at 


ſeveral Times, between fuch a Day and 


ſuch a Day, without lay ing any one at a 
certain Day, it hath been adjudged to be 
wholly void; yet a Conviction of Deer- 
ſtealing ſetting forth, the Offence in this 


Manner has been ſolemnly reſolved to be 


ſufficient, — 998 „ 
Seck. 51. Every Indictment at Common 


Tbe Face, Law muſt expreſly ſhew ſome Place where- 


in the Offence was committed, _ 
+ ; : l , . * 5-4 mu | 


MVSEVM | 
BRITANNICYM 
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Of Indictment. 

muſt appear to have been within the Ju- 
riſdiction of the Court, in which the In- 
ditment was taken, and muſt be alledged 
without any Repugnancy; for if one and 
the ſame Offence be alledged at two dif- 
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ferent Places, or at B. aforeſaid, where 8. 


was not before mentioned; or if the Stroke 


be alledged at 4. and the Death at B. and 
the Indictment conclude that the Defen- 
dant ſic felonice murdravit the deceaſed at A, 
the Indictment is void; ſo is it alſo if ir 
lay not both a Place of the Stroke and 
Death; or if any Place ſo alledged be not 
ſuch from whence a Viſne may come; as to 


which it has been adjudged, that if a Fact 


be alledged in a Pariſh of London, with 
ſome other Addition, which ſufficiently aſ- 
certains it, or in the Pariſh of St. Laurence 
Fewry, it needs not ſhew the Ward ; bur 
for theſe Matters, I ſhall refer to the Chap- 
ter of Appeals. . 

Se. 52. It hath been holden, that an 


Indictment on a Statute, prohibiting ſuch. 


and ſuch Perſons to do ſuch a Thing, needs 
not ſhew where the Facts happened, which 
bring the Defendant within the Prohibi- 
tion; as where it is enacted, That it ſhall 
be Treaſon for a Perſon born within the 
Realm, and in Popiſh Orders, to remain 
here, &c. in which Caſe it is ſaid that 
the Indictment needs not ſhew a Viſne for 
the Birth or Ordination. A Miſtake in 
Evidence of the Place laid, is in no Caſe 
material, on Not guilty pleaded, if the Fact 

proved in any other Place in the ſame 
County, But if there be no ſuch Place 


1 1 


S. 86. 
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Statutes 


Conſpiracy 
E 


S. 88. 


Falſe La- 
* 


489 
in 33» 


*Raſtal's 


Cro. Car. 


Of Jndictment, 
in a County as that wherein an Offence 
is laid in an Appeal or Indictment, all 
Proceſs thereon is void by the Statutes of 
9 H. * 5, 1. & 18 H. 6. 12. But the Sta- 
tute of 7 H. 5. which requires the Juſtices 
before the Award of any Exigent to make 
an Enquiry whether there be any ſuch 
Place in the County as that, wherein the 
Offence is laid in an Appeal or Indictment, 
ſeems from the whole Purview of it, to 
extend only to the County of Lancaſter. 
Sect. 53. Falſe Concord between the 
ubſtantive and Adjective, as præfato Re- 
gine ſeems not to vitiate an Indictment, 
becauſe though the Expreſſion be incongru- 
ous, it is certain and intelligible. And for 
the ſame Reaſon an Indictment of Forci- 
ble Entry, finding that the Defendant «- 
num meſuagium ingreſſum fecit, without add- 
ing in before * * may be maintain- 
ed. But an Indictment finding that A. and 
B. inſultum fecit, is inſufficient for its Uncer- 
tainty, it not clearly appearing that the 
Indictors meant to charge both: And Ful- 


to have been adjudged, is miſreported. And 
the Caſe in Bulfroge to the contrary ſeems 
looſely reported, and of ſmall Authority ; 
yet it is ſaid, that the Grand Jury may find 


wood's Caſe, 5 the contrary is ſaid 


an Indictment in the plural Number againſt 


A. and B. billa vera againſt one of them 


only; for though it may be objected that 
the Verb in the plural Number is in ſuch 


Caſe incongruous and improper, yet the 


Meaning is certain. 


Seck. 54 


} 


Ot Jnd(cment; 


88, 54. By 36 Ed. 3. 15. All Pleas to be 8. 8g. 
pleaded in any of the King's Courts ſhall be en- Words not , 


red and inrolled in Latin, and therefore an 
Indictment in Ergliſh is void; and if any 
| Indi&ment, either in its Body or Caption, 
uſe a Word which is not Latin, as erefave- 
runt for erexerunt. or brachia ſua dexters for 
brachio, or preſentam for præſentat. or a Word 
which, though it be Latin is, of a quite dif- 
ferent, or much larger or narrower Signi- 
fication, from that in which it is uſed, as 
ſmniſtra parte collis, inſtead of colli or ſeipſum 
emerſit, inſtead of merſit, or mala ars, in- 
ſtead of weneficium; or an Abbreviation not 
juſtified by legal Uſage, as Dno without a 
Daſh for Domino, or Figures not Romas ; 
the Whole is void, unleſs ſuch Word may 
be rejected as Surplus; for an Expreflion by 
a Word which is not Latin, is no more re- 
garded than if it were wholly omitted, un- 
leſs it be made good by the conſtant Courſe 
of Precedents, as contrafacere, &c. or by 
being a Word of Art, as murdrum, &c. 
for Words of Art are neceſſary in all In- 
ſtitutious, and they are of ſuch a com- 
plex and peculiar Signification, that it 
is impoſſible to find proper Latin Words 
to come up to them; neither is a literal 
Tranſlation of a Statute into Latin, if in- 
telligible, to be rejected for want of Ele- 
— 7 where i is ſaid — De- 
fendant ſuper caput ſuum proprium did forge, 
. meaning that he did it of his own 


Sed. 55. 
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Angllce. 


S. 91 
ſeveral. 


Ok Fndſctment; 

Sec. 55. It ſeems a good general Rule, 
that where there is a proper Latin Word 
for the Thing you would expreſs, no Au. 
glice will make good the Uſe of a Word 


which is either altogether improper, or if 
it be proper in ſome Caſes, yet is not ſo, 


but either in a quite different, or much 
larger or narrower Senſe ; and therefore an 
Indictment for taking odo diſcas, Anglice 
Diſhes, or expreſſing Witchcrafe by the 
Words mala ars, Anglice Witchcraft, is in- 
ſufficient, unleſs it can be maintained after 


ttheſe Words are rejected: But where there 


is no proper Latin Word, an Anglice will help 


the Uſe of a feigned one, for the Neceſſity 
of the Caſa : - V' 


Sect. 5 6. Notwithſtanding the Offence 


Fort and Of ſeveral" Perſons cannot but be ſeveral, 


becauſe: one Man's Offence cannot be ano- 


ther's, but every Man muſt anſwer for him- 


ſelf ; yet if it wholly ariſe from a joint 
Act, which is in it ſelf criminal, as where 


ſeveral join in keeping a 'Gaming-houſle, or 


in Deer-ſtealing, or Maintenance, Cc. the 
Defendants: may be indicted jointly and ſe- 
verally, as thus, quod:cuftodiverunt & uterque 


eorum cuſtodivit; or jointly only; for it ſuf- 


ficiently-appears, that if all joined in ſuch 
Act, each muſt be guilty, and therefore 
ſome of them may be convicted, and ſome 
acquitted. But where the Offence ariſes 
from a joint Act, which in it ſelf. is not 
criminal, but may be ſo by Reaſon of ſome 
petſonal Defect peculiar to each Defendant; 
as where divers follow a joint Trade, for 
which the Law requires a ſeven Years 

| | Appren- 


Ot India ment. 
Apprenticeſhip, in which Caſe each Traders 


particular Defe&, and not the joint Act, 
makes him guilty, it ſeems moſt proper to 


indict them ſeverally, and not jointly, be- 
cauſe each Man's Offence is grounded on a 
Defect peculiar to himſelf. And for the 
like Reaſon Indictments have been quaſhed 


for jointly charging ſeveral Defendants, for 


not repairing the Streets before their 


Houſes, or for taking Inmates, or for neg- 


lecting a Day of Faſting appointed by Pro- 
clamation; and this is agreeable to the 
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Rule of Law, as to bringing Actions on 


penal Statutes, wherein ſeveral Defendants 
ſhall not be joined, except it be in reſpect 
of ſome one Thing, in which all are jointly 
concerned, as where ſeveral join in a Suit 


in the Admiralty on a Contract at Court, 
or in procuring or giving an untrue Ver- 
dict, &c. And yet in ſome Books we find. 


joint Indictments againſt ſeveral Perſons 
for ſeveral Offences, as Recuſancy, follow- 


ing a Trade without ſerving an Apprentice. 


ſhip, mentioned without any Exception 
on this Account; therefore this Matter 
doth not ſeem to be fully ſettled. 

Se. 57. At the Common Law the Words 


8. 92. 


Vi & armis were neceſſary in Indictments Vi & ar- 
for Offences, which amount to an actual 7 


Diſturbance of the Peace, as Reſcouſes and 
Aſſaults, Ne. but it ſeems that they were 
never neceſſary where it would be abſurd 
to uſe them, as in Indictments for Conſpi- 
racies, Slanders, Cheats, Eſcapes, and ſuch 
like, or for Nuſances in the Defendant's 
own Ground : However, certainly the O- 

8 miſſion 


miſſion. ef them in ſuch Indictments is no 
Fault ſince 37 H. 8. by which it is enaQed, 
| That the Words Vi & armis, viz. Cum baculis, cul. 
vllis, arcubus & ſagittis, ſhall not of Neceſſity be 
put in any Indict ment or Inquiſition ; nor ſhall the 
Parties indicted have any Advantage by IWrit of 
Error or Plea, or otherwiſe to avoid any ſuch Indid. 
ment or 2 fer 'the Want of theſe or 
the like Words ; but the ſaid Indidt ments, &c. 
lacking the ſaid Words, or any of them, ſhall 
be adjudged as + agar to all Intents, Conſtruc- 
tions and Purpoſes, as the ſame Inditments, &c. 
having the ſame Words in them: Yet ſince 
S. 93. this Statute, Exceptions to Indictments of 
Treſpaſs, and ſuch like, for want of 
the Words Vi & armis, where they have not 
been implied by other Words, as Reſcuſit 
—_—— c. have ſometimes prevailed, 
but have been often over-ruled ; and it is 
not eaſy to ſhew how they ever could pre- 
vail ſince the ſaid Stacute, conſiſtently with 
the manifeſt Purport of it. 

S8. 94 Sed. 58. Inaſmuch as all Offences which 
Contra pa- are puniſhable by a publick Proſecution, 
. tend to the Diſturbance of the quiet 

and peaceable Government of the King 
over his People, it ſeems a good general 
Rule that all Indictments and criminal In- 
formations, ought to conclude contra pacem 
of the King or Kings, in whoſe Reign or 
Reigns the Offence was committed. In- 
deed there are ſome Precedents without 
this Concluſion, but I find no Reſolution 
1 Vent, to warrant them, except only where the Indid. 
108, 111. ment is for a bare Non-feaſance, as the not per- 


forming the Order Fuſtices of Peace. But 
YOM Or it 


1 
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it ſeems clear, that neither Informations 
qui tam, nor Informations for an Intruſion, 
or other Wrong of a civil Nature done to 
the King's Lands, Goods, or Revenues, 
need this Concluſion. And if one be in- 
dited for having erected a Wear in the 
Reign of Q. Elix. and continued it in the 
Reign of K. Jam. and the Indictment con- 
clude that ſo it was erected and continued 
contra pacem Regis, & c. without adding con- 
tra pacem nuper Reginæ, it is inſufficient, be- 
cauſe the Commencement of the Wrong, 
which is as much indicted as the Continu- 
ance, was in the Reign of the Queen. 
But it is ſaid, that if the Erection had been 
laid only by way of Inducement, and the 
jet of the Indictment had been the 
Continuance of it, ſuch Concluſion contre 
pacem of the King only might be good. 

Seck. 59. The Words contra coronam & 8. 96. 
dipnitatem Regis are uſed in all the Prece- Contr ov 
dents in Coke's Entries, which lay the Of. ga» 
fence contra pacem, yet they are omitted in 
Raftal's Precedents ; and it has been reſolved, 
that an Indictment for a Riot is good with- 
out them ; neither do I find the contrary | 
any where adjudged. : PE. 

Sect. 60. The Words in contemptum Regis & 97. 
are ſometimes uſed in Indictments of infe- Ice 
rior Crimes, and in Informations of Intru -* Regis 
ſion, and in Actions upon Statutes, and 
ſometimes omitted; but I find no Authori- 
ty relating hereto, except in the Year- 
Book of 4 H. 6. wherein it ſeems to be ad- 
mitted that it is neceſſary in an Action on 
a Statute. | | 
| Sect . 61. 


S. 93. 


4 H. 6 
pl. 7. 
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S. 98. 
Dlicite. 


S. 99. 
Amend 
ment. 


”— 


If Indictment. 
Sef. 61. The Word Ulicite has been ad. 


judged not to be neceſſary in an Indictment 
for a Riot, becauſe the Fact indicted ap. 


| pears to be unlawful, and the ſame may be 
ſaid as to all other Indictments at Common 


Law; but if a Statute in deſcribing 2 
Thing prohibited uſes the Word 7licite, an 
Indictment thereon is not good without 


G 

Sect. 62. Clearly none of the Statutes 
of Amendments extend to criminal Proſe. 
cution, and therefore no Indictment can 
be amended in any Caſe wherein an Amend. 


ment is not allowable by the Common 


Law ; but it is ſaid, that the Body of an 
Indictment from London may be amended, 
becauſe by the City-Charter, the Tenor 


of the Record only ſhall be removed from 


thence. Alſo a Coroner may by Rule a- 


mend his Inqueſt by the Notes in Matter 


of Form before it is filed ; and che Caption 
of an Indictment may on Motion be a- 
mended by the Clerk of the Aſſiſes, or of 


the Peace, fo as to make it agree with the 
original Record, at any Time during the 


Term, in which it came in, but not in a 


ſubſequent Term. But it is ſaid, that the 


as Occaſion ſhall require. 


Caption of an Inquiſition ſhall neyer be 


amended after it is filed; for being Part of, 


and drawn at the ſame Time with the In- 


quiſition, greater Exactneſs is required in 
it, than in the Caption of an Indictment, 
which is left as of Courſe to be drawn up 
Alſo it ſeems to 
be ſettled, that a Diſcontinuance in a cri- 


minal Proſecution is not amendable with- 
| S out 


ont Conſent. But it ſeems, that a mere Miſ- 
priſſon in the Joining of an Iſſue, as where 
the Word /militer, & c. is omitted, is amenda- 
ble at any Time: Alſo the Pirection of a 
penire vicecomitibus of B. which is returned 
by J. S. wicecomiti, may be amended on 
the Oath of J. S. that there is but one 
Sheriff of B. which is himſelf; alſo it is 
common Practice to amend criminal Infor- 
mations, and the Pleadings thereon, while 
all is on Paper. 


appeared to be inſufficient, the Practice was 

not to put the Defendant to anſwer it; 
but, if it were found in the County in 

which the Court ſat, to award Proceſs a- 

gainſt the Grand Jury, to come into Court 
and amend it; and it is common Practice 

at this Day, while the Grand Jury which 

found a Bill is before the Court, co amend 

it by their Conſent in Matter of Form, as 
the Name or Addition of the Party, &c. 
Se. 64. There is no Neceſſity for any S. 102. 

Indictment or Information on a publick C4 

Statute, to recite ſuch Statute, whether the ee 

Offence be malum probibitum, or malum in 

ſe; and whether it be prohibited by more 

than one Statute, or by one only ; for the 

Judges muſt ex officio take Notice of all 

publick Statutes ; or if there be more than 

one by which an Indictment may be main- 

tained, they will go on that which is moſt 

for the King's Advantage : Yer if a Pro- 

ſecutor take upon him to recite a Statute, 

and materially vary from it, and conclude S. 103. 


contra formam ftatuti pradii, he vitiates _y 2 
a 


| 
Sect. 63. Anciently where an Indictment 8. 160. 9 
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Of Indictment. 


Indictment, becauſe it judicially appears 


that there is no ſuch Foundation, as that 
whereon it is expreſsly grounded. As where 


in an Indictment with ſuch Concluſion on 


the Statutes, which prohibit Entries with 
ſtrong Hand, the Word Ji is put for many 
forti ; or where Nancia is put for Mendacis 
in an Indictment on the Statute againſt 
Scandalizers of great Men; or where the 
Verb, put to expreſs the 1 A& 
wherein the Offence. conſiſts, is neither 
claflical nor legal Latin, &c. Yet the 
Omiſſion of a ſynonymous Word, having 
no farther Meaning than thoſe which are 
expreſsly recited ; or the Joining of Words 
much of the ſame Senſe, as malitioſe & con- 


temptuoſe, with a Copulative, where the 


Statute uſes a Disjunctive; or the Uſing 


the Singular Number for the Plural, or the 


Plural for the Singular, where the Senſe is 
the ſame, vitiates not an. Indictment; as 
where in reciting a Statute ſpeaking of 


| Suits in any Courts, or of Diſturbers of 


Perſons in open Preaching, you uſe the 


| Words in aliqua curia, or in apertis predica- 


tionibus. Neither is a Miſrecital of a private 


Statute material, unleſs it be made to ap- 


pear to the Court in a proper Manner, for 
——— it ſhall be taken to be as re- 
cited. . 

Seck. 65. A Miſrecital of the Place or 
Day on which the Parliament was holden, 


by which a publick Statute was made, on 


Which the Indictment is grounded, viti- 
ates the Inditment : For the Court takes 


judicial Notice of all ſuch Statutes, - 
| | Will 


liamen 
Year, 
that it 
then h 
contra 
Faults | 
conſtat 
tute, © 
withou 
by the 
is ſuch 


nancy 


Of Indidment. 5 


will not make good a Procceding which of 

the Parties own Shewing appears to be 

commenced on a ſappoſed Statute of this 

Kind, where there is no ſuch Statue. 

As if a Parliament be ſummoned to meet 

on the 23d of January, and before the 
Meeting be prorogued to the 25th, &&ec. 

and a Statute made by it be recited, as 

made in a Parliament holden on the 234. 

G. Or if à Parliament firſt holden 

in one Year, be prorogued to ano» 

ther, and a Statute made the ſecond Year 

be recited, as having been made at a Par- 
lament holden or begun in ſuch ſecond 

Year, which is all one, inſtead of ſaying 

that it was made at a Seſſions of Parliament 

then holden, and the Indictment conclude 

contra formam ffatuti prædicti, c. Yee 
Faults of this Nature may be help'd by the 

conſtant ny _ e on a Sta- 

tute, or by concluding contra formam ſtatuti, 

without adding med 7 


;; or, as ſome ſay, 
by the Defendant's Admittance that there 
is ſuch a Statute as is ſuppoſed. A Repug- 
nancy in ſetting forth the Time when a 
Parliament was holden, is fatal ; as if a 
Statute be recited to have been made in 
Iche firſt and ſecond Years of ſuch a King. 
Alſo it has been holden neceſſary to ſhew 
in what County the Parliament was hol- 
den, but that the Omiſſion of the Day is 
no Fault, | . 
Seck. 66. It ſeems not to be clearly ſet- s. 10), 
tled, whether the Miſrecital of the Title 108. 
tf an Act be material; but it ſeems more 
lear, that a Variance in reciting it, as 
| Q 2 com- 
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Of Indictment. 
commencing after the Making, where it is 
to commence after the End of the Seffions, 


8. 108. is fatal: But a Variance, no way altering 


the Senſe does no Hurt, as where in reci. 


ting an Oath. preſcribed by Statut 


Oath prelcr! | te, the 
Words Sea of Rome are put for See of Rome: 
and I do declare in Conſcience, inſtead of! 
do declare in my Conſcience ; neither is it 2 
material Variance to omit or- milrecite a 


Branch of a Statute no way relating to the 


preſent Purpoſe, but put only by way of Floy. 


' Tiſh, & ex abundanti. Neither is a Miſe. 


S. 109. cical of the Preamble of a Statute material, 


where the Subſtance of the Purview is wel 
recited, as where: in an Action on the Sta. 
tute of Elue and Cry, the Declaration re. 
cites the Preamble, as ſpeaking of burning 
of Houſes, where the Statute ſpeaks of Ar. 


| ſons generally, without mentioning Houſes; 


or where in an Action of Scandalum muy. 
natum, the Declaration reciting the Pream- 
ble of the Statute, mentions only what re. 


S. 110. lates to Earls, &c. But if an Indictment 


ſhews in what Actions the 


on 8 H. 6. in reciting 158 which 

the Party ſhall reco- 
ver, after mentioning: Recoveries by Ver- 
dict, omit the Words or any other Manner; 
or recite the Statute as giving the Fine on 
a Recovery by Action dicto Domino Regi, 
where there is nothing to make good the 
Word Didte; or recite the Clauſe concern 
ing the Bringing an Action, as ſaying, [ 


. the Party af ger ſuch, Entry make a Feoffment, 0. 


where the Words are, F after ſuch Entry an 


Feoſfment be made; or 525 it thus, If any Pe- 


ſon be put out and diſſeiſed, where the Words 
8 2 e 4 = 7 are, 


— ® 


are, 
ae, 7 
the lai 
becaul 
are in 
ways” 
it leet 
Variar 
Niceti 
late ſo 
Selt 
Clauſe 
hurt; 
a Mil 
Words 
& feri. 
is in: 
Senſe 
Varian 
nancy, 
the ſar 
recitec 
cur the 
it £00 
Seck. 
the St: 
contra 
Intend 


an Inc 


Offenc 
the St: 
omit t 
Perjur 
luntarit 
ſtrikin 
omit 
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are, F any Perſon be put out or diſſeiſad, the | 

Varia 2 e been adjudged fatal; yet 

the laſt has been holden to be immaterial, 

becauſe though tlie Words above-mentioned 

are in the Disjonctive, they have been al- 

ways expounded” in the Copulative; and 

ie ſeems queſtionable how far the other 

Variances will be holden fatal at this Day, 

Niceties of this Kind not having been of ß 

late ſo much regarded as formerly. 92" —_  - 
$:8. 67. The total Omiſſion of the 5-117. 
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Clauſe which gives the Forfeiture does not 
„kurt; and it may be probably argued, that 
2 Miſrecital of ſuch Clauſe in putting the 
Words admüteret & forifaceret for amitteret 
„6 forisfaceret is immaterial, for the Variance 


is in a Word wholly nugatory, and the 
Senſe is compleat without it; but if the 
Variance carries with it a material Repug- 


5 nancy, as where the Words whoever ſhall de 

- BY the ſame ſhall incur the Pain, & c. are thus 

. WH recited, whoever ſhall do the contrary ſhall in- 

E * Pain, &c. it will be difficult to make 
J TN „ 

. Sed. 68. It is a general Rule that unleſs S 112. 
. the Statute be recited, neither the Words * 85 
; WY contro formam ſtatuti, nor any Periphraſis, e 7 3. 
n WF [ntendment or Concluſion, will make good purſued. 
i, Van Indictment, which does not bring the | 

e Offence within all the material Words of | 
the Statute; as if an Indictment of Rape 

F omit the Word Ræpuit, or an Indictment of 

. Perjury on 5 Elis. 9. omit the Words vo- 

y luntarie & corrupte; or an Indictment for 

„ ttriking in a Church on 5 & 6 Ed. 6. 4. 

6 Wi omit the Words to rhe Intent to ſtrike; or 
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Of Indictment, 
an Indictment for ne $.6+6E4. 
6. 14. do not expreſsly alledge that the 
Goods were then coming to the Market to be 
ſold ; or an Indictment on the ſame Statute 
for Ingrofling, do not alledge that the De- 

fendant ingraſed Oc. by buying, &c. Or an 
Indictment for Treaſon. in compaſſing the 
King's Death on 25 Ed. 3. have neither the 
Words compaſs nor imagine, Ge. 
Sect. 69. Neither is it always ſufficient 
to 1 the Words of the, Statute, unleſ; 
in ſo doing you fully, directly, and 7 
ly alledge the Matter wherein the Offence 
conſiſts, without the leaſt Uncertainty or 
Ambiguity: And therefore, if an Indi. 
ment of Perjury on 5 Eliz. 9. ſetting 
that the Party tacto per ſe, ſacro evangeli 
| falſo depoſuit, do not directly ſhew that he 
was ſworn; or if an Information on 18 H 
6. 17. for not abating ſo much of the Price 
of Wine ſold, as the Veſſels wanted of the 
Statute Meaſure, do not expreſsly ſhew 
how much they wanted; or if an Indic 
ment on the Statute of Uſury, ſetting forth 
that the Defendant took more than Five in 
the Hundred, do not ſhew how much, it 
is inſufficient, "207" 
Seck. 70. If the Statute relate only to 
ſuch and ſuch Perſons particularly de- 
ſcribed by it, the Indi&ment muſt bring 
the Defendant within all ſuch Deſcriptions 
unleſs they carry with them the bare Dc 
nial of a Matter, the Affirmation where 
of will be a proper natural Plea for the 
Defendant ; as where it is enacted, that 
all Perſons having no reaſonable Excuk 
3 5 1 8 . 9 


5 


2 4 w De TH ny vx - 
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which Caſe there is no Need to alledge in 
the Indictment, that the Defendant had no 
reaſonable Excuſe, for chis will more pro- 
perly come into Queſtion from the Plea : 


Neither is there any Need in order co bring 


a Defendant within the Deſcription. of a 
Statute, to ſhew-where the Thing happen- 
ed which brought him within it ; :neicher is 
it neceſſary where you alledge that the De- 


- .. 
31 , 


fendant exiſtens ſo and ſo, as the Statute Sup. S. 40. 


mentions, did the Fact, to ſhew any fur- 
ther that he was ſo at the Time of the 


Seck. 71. There is no Need to alledge in 8. 115: 


an Indictment on a Statute, that the De- 
fendant is not within any of ics Proviſoes, 
notwithſtanding the Purview expreſsly take 
Notice of them, as by ſaying that none 
ſhall do the Thing prohibiced otherwiſe 


than in ſuch ſpecial Caſes, &c. as are ex- 


preſſed in the Act. But it is ſaid, that a 
Conviction on a penal Statute ought ex- 
preſsly to ſhew that the Defendant is not 
within any of its Proviſoes ; for ſince the 
Defendant has no Remedy againſt ſuch a 
Conviction, but from a Defect appearing 


in the Face of it, it ought to have the 


dene Certainty, and to ſatisfy the Court 

that the Defendant had no ſuch Matter in 

bi 3 as the Statute itſelf allows him to 
ea 8 


Scck. 72. 11 the Statute whereon an In- 


dictment is founded be particularly recited, 


and the Subſtance of the Fact, and the 
Time and Place, = Things and Perſons 


S. 116. 
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Ok Indickment. 
concerned be alledged with ſufficient Cer. 
rainty, and a Circumſtance only omitted; 


Contra for- the general Concluſion contra formam fa. 
fa- ti ſeems to help ſuch Omifi6n, © -. 


_  Se#, 73. Formerly it was the current 
Opinion that no Indictment grounded on 
a- Statute, and concluding contra formam 
ftatuti, could be maintained as an Indict. 
ment at Common Law, if it were not 
maintainable as an Indictment on ſome Sta. 
tute ; becauſe ic appears that the Proſecu- 
tion is grounded on a Foundation, which 
will not ſupport it: But were, If the Law 
be not now otherwiſe taken, for in Pages 


: - .Caſe it Was adjudged, that on a ſpecial In. 


dictment on the Statute of Stabbing, the 
Defendant may be found guilty of general 
Manſlaughter at Common Law ; and the 
Words contra formam ſtatuti rejected as ſenſe. 
leſs, &. But a Judgment on a Statute 
ſhall never be given on an Indictment which 
doth not conclude contra formam ſtatuti; 
and therefore if the Fact indicted be an 
Offence prohibited only by Statute, and 
the Indictment conclude not contra for- 
mam ſtatuti, no Judgment can be given up. 
on it; for though an Indictment which is 
redundant may be help'd by rejecting what 
is ſenſeleſs, an Indictment that is defective in 
2 material Part can be no way ſupplied. 

It is true indeed, that Judgment on8 f 
6.9. may be given on a Writ of Aſſiſe of 
Novel Diſſeiſin brought in the Common 
Law Form; but this depends on a reaſon- 
able Conſtruction of the Statute, which be- 
ing expreſs that the Party may — 
ia. 4 | ERS. dy 


ot Andicment. 233 
by ſuch Writ but giving no new obe. 
may be well intended to give the Party) a 
Remedy by 4 Writ brought in the old 

„ r ½ Üĩt:.,i ü 
, Sekt. 74. If there be more than one Sta- 5. 119. 
tute concerning the ſame Offence, the lat- 
ter of Which only continues the former, ' 
without making any Addition to it, or on- 
ly qualifies the Method of proceeding upon 
it, without altering the Subſtance of its 
purview, it is ſafe to conclude an Indict- 
ment on it contra formam ſtatuti; but Where 
the ſame Offence is prohibited by ſeveral 
independent Statutes, or a new Penalty is 
added by a ſubſequent Statute to an Offence 
prohibited by a former, it is ſaid to be ſafer 
to conclude contra formam ftatutorum than 
contra formam ftatuti : But in either Caſe to 
avoid Exceptions of this Kind, it is adviſa- 
ble to conclude contra formam ſtatut, which 
ſhall be taken either for faturi or ſtatutorum, 
as will beſt maintain the Indictment. | 
Seck. 75. Every Caption of an Indict. s. 121. 
ment muſt ſhew, that it was taken before capten. 
a Court which has a proper Juriſdiction; 
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| and therefore if it ſhew only that it was 
| taken before F. S. Steward, without ſhew- 
| ing to whom, or in what Court ; or, if the 


Caption of an Inquiſition ſuper viſum cor- 
| poris ſnew only that it was taken before 
| J. S. Mayor of London, without adding 
ſ that he was Coroner ; or if it barely call 
\ him Coroner, without ſhewing that he was 
0 ſuch, for the Diſtrict in which the Inquiſi- 


7 tion was taken, it is inſufficient ; but if it 
f ſhew that he was a Coroner in the County, 
/ 1 IO ie 


A Ot Judſament 
tit ſufficiently ſhews that he was Coroner - 
8. 122 for the County. And if the Caption of 


an Indictment ſhew that it was taken at . 

the Seſſions of the Peace of ſuch a Coun- ti 
ty, it ſufficiently ſhews that ſuch. Seſſions 

was holden for the County; but if it only m 

ſhew that it was holden in the County, it ol 

is ſaid to be inſufficient ; ſo is it alſo if it hi 

S. 123. omit the Clauſe necnon ad diverſas felonias, N 
Ch. 8. c. as hath been more fully ſhewn Ch. 8. m 
8. 19. Or if it barely ſhew that che Indictment h. 
| was taken at a Seffions of the Peace, with- N 
. out ſhewing before whom, or without ol 
125 naming of the Juſtices, or ſhewing for at 
what Place they were Juſtices; or if in on 
deſcribing them as Juſtices ad pacem Cr. 44 
conſervand', it omit the Word aſſignar? : But ot 

it ſufficiently ſhews that ſome of them pr 

were of the Quorum, by ſhewing that the ol 
Indictment was taken at a general Seſſions. nc 

And if it call them Juſtices of Peace, it th 

needs not any farther to ſhew that they at 
3 of the King's Peace. U 

8. 126. Sec. 76. The Caption of an Indictment ad ſe 


magnam curiam cum lets tent. is inſufficient ; 
but if it be ad magnam curiam & ad letam, 
or ad viſ. franci pleg. cum cur. Baron tent 
perhaps it is ſufficienc ; for ſince the Court- 
Baron has no Juriſdition over crimi- 
nal Matters, and the Caption in theſe laſt 
Caſes is not expreſs that the Indictment 
was taken at it, as it is in the firſt Caſe, 
the Court will intend that ie was taken at 
the Leet, which alone had Power to take 


Sell. 77. 


Ol Indietment. 235 
Fett. 77. The not ſhewing in the Caption 8. 127, 
of an Indictment at a Leet, whether the 
Court were holden by Charter of Preſcrip- 
tion, is help'd by the Multitude of Precedents, 

Seck. 78. Every. Caption of an India. S- 1s. 
ment ought to ſhew that the Indictors were 
of the Precin&, for which the Court was 
holden, . and that they were Twelve in 
Number, and that they found the Indict- 
ment on their Oaths. Alſo Indictments Vide Sup. 
have been quaſhed for an Omiſſion of the *: * 

Names of the Jurors, and others for want 

of the Words proborum && egos  bominum, 

and others for want of the Words jurat & - 
onerat, and others for want of the Words 

adtunc & ibidem before jurat & onerat, and 

others for want of the Words ad inguirend 

pro Domino Rege & pro corpore comitatus ; yet 
of late Years Exceptions of this Kind have 

not been much favoured, eſpecially if 

the Indictment were in a ſuperiour Court, 

and that which is omitted be in common 

3 implied in what is expreſ- 

Sect. 79. Every Caption muſt ſhew a cer- S. 129. 
tain Day and Year when the Inditment 

was found, and muſt record it in the pre- 
ſent Tenſe: But if it deſcribe the Court 

as holden die Martis & die Mercuri, or on 

ſuch a Day in ſuch a Year of the King, 

without ſhewing what King; or if it ſhew 
the Day or Year in Figures, which are not 
Roman, it is inſufficient ; yet it needs not 
add the Year of the Lord; and the Multi- 

| tude of Precedents have made good the 
Uſe of extitit preſentat', inſtead of exiftir, 
c. N 


= | Seti. 80. 


5 FEA | 82 of; 

8. 130. S. 80 Wr ſuch k Capt n MY 
| where the Indictment was found, that it 
may appear to have been at a Place 

„e the Juriſdiction of the Court; and there- 
fore if it ſer forth that the Indiament Was 
taken at a Seſſions of the Peace bolder for 
ſuch a County at B. wiehdut ſhewing in 
what County B. lies, ' otherwiſe* than "by 
putting the County into the Margin, it is 
21 2 inſuffieient; But if an Inqueſt of Deach be 
ſer forth as taken at B. before the Coroner 
of the Liberty of B. it needs not e xpreſs 
that B. is within the Liberty of B. for ie 
cannot but be intended. 
Uhonwhat Seck, 8 1. It hath been ſtrongly holden, 
Proof, and that by the Common Law two Witneſſes 
within wete neceſſary in Caſes of High Treaſon ; 
pray vn but the greater Number of Authorities 
ment may ſeem to have been contrary ; neither can ! 
be found. find any Reafon to ſupport the Opinion, 
that two Witneſſes are neceflary in High 
| Treaſon, which are not equally applicable 
to other capital Caſes ; and yet it ſeems 
agreed that in all ſuch Caſes one Witneſs 
is ſufficient. | 
Seck. $2.. B Tf E. 6. 12. Par. 22. No Per- 
ſon ſpall 'be, indi ed, arrai gned, condemned, or 
condicted fer Tredſe wn, Petit 22 — or Miſpri- 
flon of Treaſon on, wir? ſuch Offender be accuſed 
by two ſufficient Witneſſes, or willingly without 
Violence confeſs the ſame, (viz. u n his Exa- 
S. 142. Mination without Torture, &c. but note 
infra$.85. that 7 W. 3. js Dp fuch 9 
be in open Court). _ 


e 5 Seat 8 . 


. ** 
. 
Perla: 


| - 


or attainted of Treaſon, unleſs atcuſed 
wal 2 wich ſaid 1 
ſball at the Arrai he Par- 
jd, be t in Per . bim, and 
new whas love to. ſay againſt. bim, unleſs 
be ſhall e without Folens confeſs the ſame. 

| 825 84. 


| 7 2 pf Bed but this Statute extends 
not to Miſprifon of Treaſon, nor to In- 
dictments, but only to Trials of Treaſon. 
By 1 & 2 Phil. & Mar. 11. Every Perſon 
who ſhall be accuſed or impeached of any Offence 
contained in that Statute, or of any other Offence 


— the Impairing, Counterfeiting, or For- 


E 4 — may be indifted, arrai igned, tried, con- 

240 er attainted, by ſuch li Evidence, and 

in ſuch Manner as has been uſed within the 
Realm, before the Reign of King Ed. 1. 


Seck. 85. By 7 V. 3. 3. No Perſon ſhall be 8 145. 


indifted, — or attainted of High Treaſon, 
whereby Corruption of Blood may be made, o 


or of Talis of ſuch Treaſon, but by and 


on the Oaths and Teftimony of two lawful Wie 1. 


neſſes, either both of — to the ſame Overt 
&, or one of them to one, and the other 
them to another Overt At of the ſame Treaſon, 
(in which Reſpects this Statute agrees with 
the Conſtruction which had been made ont 
O5& GCE. 6) unleſs the Party indiicd, arraign- 
ed, or tried, ſhall willingly; without Violence in 
open Court, conf ſs the te ſans, or ſhall ftand mute, 


or 


By 5. 6 E. 6. 11. Pam 9. No S. 142. 
| be iadidhd, arraigned, condemned, Infra 8. 


| Pu by 2 Ph, & Mar. 10. 8. 144, 
2 5 for any Treaſon ſpall be had and uſed 4. 
g to the due Order and Courſe of 


any Coin Current within this Realm, 


237 


Ot Jnditment; 


e refuſe to plead ; or in Cifes of "High Treaſon, 
e 


the Fury ; neither ſball any Perſon, ( ſurb only 


excepted as ſhal be ug of Defining, b. 
ont: cr or Attempting any Afſ aſſins 5 


150m on the 
Body of the King, by Poiſon or otherwiſe) be in- 
difted, tried, or proſecuted, for any ſuch Trea- 
fon, or Miſpriſion of ſuch Treaſon, that ſball be 


committed in England, Wales, or Berwick on 


S. 139» 


8. 140, 
141 * 


Tweed, wnleſs the ſame Indict ment be found 
by a Grand Fury, within three Years next after 
the Offence : But it is provided, that nothing in 
this Act ſhall extend to any Impeachmint, or 
other Proceedings in Parliament, not to any In- 
ditment of High Treaſon, nor to any Procetding 


thereupon, . for Counterfeiting his Majeſty's Coin, 


Bis Great Seal, or Privy Seal, bis Sign Manual, 
or Privy Signet. e 

Se#. 86. Where 1 Ed. 6. ſpeaks of two 
lawful Witneſſes; and 5 & 6 Ed. ths toms 


lawful Accuſers, they both mean the ſame 
Thing; but it was not agreed to/be neceſ- 
ſary for the Finding of an 8 of 
Treaſon, that ſuch Accuſers ſhould be pre- 
ſent with the Indictors in Perſon, or that 


a Witneſs by Hereſay only was not ſuffici- 


S. 146. 


ent; but theſe Matters ſeem to be cleared 


by 7 V. 3. | 


Sect. 87. Petit Treaſon being not men · 


tioned by 7 W. 3. the Law ſtands in Rela- 
tion to it, as it did before; and conſequent- 


ly two Witneſſes are neceſſary to the In- 


dictment, but not to the Trial. | 
Se. 88. Note, That the Proviſo in 7 V. 


3. exprelly mentions only Counterfeiters 


of the Coin, and that there was no need 
| | to 
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to except Offences againſt the Coin, made 
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Treaſons by 5 Elix. 11. becauſe ſuch Of. See Book 
fences are not in the Purview of 7 V. z. L Ch. an. 


ot corrupting the Blood. 
a 845 89. I che Common Law the Judges 


8. 3 
S. 148. 


may in Diſcretion quaſh any Indictment Jdiz- 


for any ſuchInſufficiency in the Bodyor Cap- 
tion of it, as will make a Judgment given on ic 
againſt the Defendant erroneous ; but they 
are in no Caſe bound ſo to do ex debito ja- 
fitie, but may oblige the Defendant to plead 
or demur : And this they generally do where 
the Offence is of an enormous, or publick 
Nature, or where the Indictment has been 
removed by Certiorari, and a Recognizance 
for procuring the Trial of it has been for- 
feited ; neither is it eaſy to find a Prece- 
dent for the quaſhing an Information. 

Sect. 90. By 7 W. 3. 3. No Inditment for 
High Treaſon, or Miſpriſion thereof, (except In- 
ditments for Counterfeiting the King's Coin, 
Seal, Sign, or Signer,) nor any Proceſs or Return 
thereupon, ſhall be quaſhed, for miſreciting, mi- 
ſpelling, falſe or improper Latin, unleſs Excep- 
tion concerning the ſame be taken and made, in 
the reſpective Court where the Trial ſhall be by 
the Priſoner, or his Counſel aſſigned, before any 
Evidence given in open Court on ſuch Indict- 
ment ; nor ſhall any ſec miſreciting, miſpelling, 
falſe or improper Latin, after Conviction on ſuch 
| ndiiment, be any _ to ftay or arreſt Fudg- 
ment ; but nevertheleſs any Tudgment on ſuch 
Indiment ſhall be liable to be reverſed on Writ 
of Error, as formerly. And in the Conſtruc- 
tion hereof ic hath been ſettled, _ no 

n — uch 


ments 


K* 


S. 151. 


8. 149. 


S. 150. 


. 
Ne 


Pleas to:  Sef. gr. Having already ſhewn Self. 20, 
an Indi8- that a Defendant may plead to an India. 
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ſuch Exception, can. be ta 


ken, after Pla 


ment, that the Indictors were returned con- 
trary to the Purview of 11 H. 4. and in. 
tending hereafter to ſhew how he ma 
plead a former Acquittal or Conviction, 
&-c. I ſhall here only take Notice, that he 
may plead in Abatement, and alſo plead 
over in Bar, and take the general Iſſue al. 
ſo, as in Appeals, for which I ſhall refer 
to Chap. 23. Set, 78. 5 
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. — are either, Firf, Merely the 
Suit of the King; or F | 

- Secondly, Partly the Suit of the King, and 

partly the Suit of the Party. 25 

Sect. 1. And firſt of thoſe of the firſt Sort, 5: ts 
which, as the Law is ſettled at this Day, 
may be brought either in the Name of the 
Attorney General, or of the Maſter of the 
Crown - Office, for groſs Crimes, eontrary 
to the obvious Principles of Juſtice; and 
common Honeſty ; and as well for ſuch as 
are principally and immediately injurious to 

| a private Perſon, as Batteries, Cheats, ſe= 

ducing a young Man or Woman from theic 
Parents in order to marry them * their 
Conſent, & c. reſcuing Perſons from legal 
Arteſts, Perjuries, Forgeries, Conſpiracies, 

&c. as for ſuch as principally and imme- 
diately relate to the Publick, as Libels, Ri- 

ots, Nuſances, Abuſing the King's Commiſ- 

ſion to the Oppreſſion of the Subject, &c. 

Sect. 2. Alſo ſuch Information, or an 8. 2. 
Action in the Nature thereof, may be 
brought for Offences againſt Statutes, un- 
leſs other Methods of producing be parti- 
cularly appointed : * do not find 2 8. 3 

| re 
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Of Anfozmation. 
Precedent of ſuch Information for a capita] 
Crime, or for Miſpriſion of Treaſon. 

Se. 3. Regularly che ſame Certainty 
that is required in an Indictment, is in like 
manner required in an Information. But it 
is not neceſſary to repeat the Words dat Cur 
bic intelligi & N in the Beginning of 
every diſtinct Clauſe, if the Want of them 
may be ſupplied by a natural and eaſy Con. 
ſtrugion. „„ 19789040) 
 Sc&.4.Ir is recited by 4 & 5 W. & M18, 
That malicious Perſons bad more of late, than in 
Time paſt. procured to be exhibited and proſecuted 
Informations in the King's Bench for Treſpaſſe,, 
Batteries, and other Miſdemeanors, and after 
the Parties ſo informed againſt bad appeared ani 

pleaded, the Informers bad ſeldom proceeded any 
| farther, whereby the Parties ſo informed againſt 
ad been put to great Charges; and altbo Verdict: 

bad been 2 for tbem, or a Nolle proſequi e- 
tred, tbey had no Remedy - their Coſts. And there- 
upon it is enacted, That the Clerk of the Crown, 
in the King's Bench, ſhall not without expreſs 
Order, giugn by the ſaid Court, in open Court, 
exbibit, receive or file any Information, for an 
the Cauſes aforeſaid, or iſſue out any Proceſ; 
thereupon, before he ſhall bave taken, or ſhal 
have delivered to him a Recogniſance from tht 
Procurers of the Information, to be exhibited with | 
the Place of his, ber, or their Abode, to be en- 


tered to the ' Perſon or Perſons informed again, berein 1 

in the Penalty of 20 l. that be, ſhe, or they will 70 4 

eff: &ually proſecute ſuch Informations, or Iifor- Majeſt 
mation, and abide by, and obſerve ſuch Order MW", 
4 the ſaid Gourt ſhall direct: Which Recogn- Offie, 

ſance the ſaid Clerk of the Crown, and every Ju MMP a"ior 

N | | ſlice they u 


$. 


Ok Inkoꝛmation. 


fice of the Peace of any County, City, Francbiſe, 


"or Town corporate (where the Cauſe of any ſuch 
Information ſhall ariſe) are impowered to take : 
After the taking whereof by the ſaid Clerk of the 


Crown, or the Receipt thereof from any Fuſtice of 


the Peace, the ſaid Clerk of the Crown ſhall make 
an Entry thereof on Record; and ſhall file a Me- 
morandum thereof in ſome publick Place of his 
Office, that all Perſons may reſort thereunto with- 
out Fee; and in Caſe the Perſon or Perſons, againſt 
whom 7 Information or Informations for the 


ed, ſhall appear, and plead to Iſſue, and the Pro- 


| 

D ſecutor, or Proſecutors ſhall not at his or their own 
Cofts within a Year after Iſſue joined, procure 4 
Fial, or F on ſuch Trial a Verdict 77 for the 
; Wl Defendant or Defendants; or in caſe the ſame 
, WY Informer or Informers procure a Nolle proſequi 
. WH be entred ; the King's Bench is authoriſed to a- 
. WH 221d to the Defendant or Defendants, bis, ber, 
„ „ their Coffs, unleſs the Fudge ſhall at the Trial, 
ohen Court, certify that there was a reaſonable 


„ WY Cauſe for exbibiting ſuch Information # And if the 
* ſaid Informer or Infor mers, ſhall not, within Three 
Fr Months after the ſaid Cofts ſhall be taxed and de- 
ll vanded, pay the ſame, the Defendant ſhall have 
Fi _ of the ſaid Recogniſance to compel tbem 
b berefo. | 


Seck. 5. But it is provided, That nothing 


- 

f, berein ſhall extend to any other Imformations than 
Ml uch as ſhall be exhibited in the Name of their 
„- AMajeſtie Coroner or Attorney in the King's 
n Bench, commonly called the Maſter of the Crown- 
ni Office, From whence it follows that Infor- 
Ju. nations by the Attorney General remain as 


they were at the Common Law. 


Canſes aforeſaid, or any of them, ſhall be exbibit- 


R 2 Sec. 6. 
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Of Jnfo2mation; - 
Sect. 6. An Information in the Nature of 


a Luo warranto,though a.proper Remedy to 
try a Right, yet being alſo intended to pu- 


niſh a Miſdemeanor, has been conſtrued 


to be within the Meaning of this Statute, 
which, being a remedial Law, ſhall receive 
8 large a Conſtruction as the Words will 
ear. | 

Sect. 7. It is the uſual Practice, in order 
to have Leave to file an Information,to moye 
the Court, (upon Affidavit of ſuch Miſde. 
meanor which eicher for its Enormity, or 


dangerous Tendency, or other ſuch like 
_ Circumſtance may be proper for a publick 


Proſecution, ) to make a Rule on the Patty 
to ſhew cauſe why ſuch Information ſhould 


not go againſt him. And if the Party do 


not in Obedience to ſuch Rule, being te- 
gularly ſerved upon him, make it clearly 
appear by 4fidavit, that there is no reaſon- 


able Ground for ſuch Proſecution ; the 


Court generally grants the Information. But 
if he ſhew good Cauſe to the contrary, as 
that he has been indicted for the ſame Cauſe, 


and acquitted; or that the Intent is to trya 


civil Right which has not been yet deter- 
mined, or that the Complaint is trifling ot 


vexatious, &c. or where the Motion is for | 


an Information in the Nature of a Quo war- 
ranto, if he can ſhew that his Right has been 
already determined on a Mandamus, or that 
it hath been acquieſced in many Years, or 
that it depends on the Right of his Votet, 
which hath not yet been tried, or tharit 
doth not concern the Publick, but is whol. 
ly of a private Nature; the Court will not 


gram 


Ot Inkoꝛmation. 


giant the Information without ſome very 
particular Circumſtanees, the Judgment 
whereof lies in Diſcretion. | 


- 


Se#, 8. If Proceſs be iſſued on ſuch In 
formation before ſuch Recogniſance is gi- 
ven as the Statute directs, you may move 
to have it ſet aſide. 8 Fe 

Seck. 9. No Coſts can be had on this Sta- 
tute, on an Acquiteal at a Trial at Bar, not 
only becauſe the Clauſe which gives Coſts, 


unleſs the Judge at the Trial certify a rea- 


ſonable Cauſe, ſeems only to have a View 
to Trials at »iſ# prius; but alſo becauſe a 
Cauſe which is of ſuch Conſequence as to 
be thought proper for a Trial at Bar, can- 
not well be thought within the Purview of 
the Statute, which was chiefly deſigned a- 
gainſt trifling and vexatious Proſecutions. 
Alſo if there be ſeveral Defendants, and 
ſome of them acquitted, and others con- 
yicted, none of them can have Coſts. But 
wherever a Defendant's Cale is ſuch as au- 
thoriſes the Court to award him his Cofts; 
he ſeems to have a Right to them ex debito 
ſuſtitia, for it ſeems a general Rule, that 
where Judges are impowered by Statute to 
do a Matter of Juſtice, they ought to do it 
of Courſe, G o. 
. Se. 10. By 9 Anne 20. If any Perſon or 
Perſons ſhall uſurp, intrude into, or unlawfully 
bold and execute any Officein a City, Town corpo- 
rate, Borough or Place in England or Wales ; it 
ſhall be Iawful for the proper Officer of the King's 
Bench, the Court of Seſſions of Counties Pala- 
tine, or the Court of Grand Seſſions in Wales, 
with the Leave of the rel pective Courts, te exhibit 
| 3 one 


245 


S. Il, 


S. 12» 


S. 13. 


8. 14 


246 Of Inkozmation. 
be or More Informations, in the Nature of ; 
Quo warranto, at the Relation of any Perſon 
or Perſons deſiring to praſecute the ſame, and who 
all be mentioned in ſuch Informations, to be the 
Relator or Relators, againſt ſuch Uſurpers, &c. 
and to proceed therein as uſual in Caſes of Infor. 
mations in the Nature of a Quo warranto; and 
if it ſhall appear that the ſeveral Rights of diverſe 
Perſons to the ſaid Offices, & c. may properly be 
determined on one Information, the 2 reſpective 
Courts may give Leave to exhibit one Information 
againſt ſeveral Perſons, in order to try ſuch their 
reſpective Rights, and the Defendants ſhall appear 
and plead as of the ſame Term or Seſſious in which 
the Information ſhall be filed, unleſs the Court 
ſhall give farther Time, and the Proſecutors ſhall 
"— with the moſt convenient Speed that may 
| 3 ” TY 8 | 
8. 15. Seck. 11. And in caſe the Defendant or De- 
fendants ſhall be found or adjudged guilty, it ſhall 
be lawfill for the ſaid reſpedtive Courts as well io 
give Judgment of Ouſter againſt him or them, as 
to fine them, &c. and alſo to give Coſts to the 
Relators ; and if fudgment (hall be given for th: 
Defendant or Defendants, be or they ſhall recover 
Coſts againſt the Relators, to be levied by Ca- 
pias ad ſatisfaciendum, fieri facias, or Ele- 
git. 
8 Sect. 12. And the Statute for the Amendment 
1 of the Law, and all Statutes of Feofails ſhallbe 
extended to Informations in Nature of a Quo 
warranto. . 8 
In what Sect. 13. An Information tam pro Domino 
| Eaſes an Rege quam pro ſeipſo, commonly called an In- 
Inſormati- formation = tam, is proper where a Sta- 
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Of Jnkfoemation, 247 
will ſue for it: Alſo where a Statute prohi- S. 17. 
bits or commands a Thing, the Doing or 
Omiſſion whereof is both an immediate 
Damage to the Party, and alſo highly con- 
cerns the good of the Publick, or the Ho- 
nour of the King, &c. the Party grie ved 
may, and as ſome ſay, ought to bring his 
Action on ſuch Statute tam pro Domino Rege, 
quam pro ſeipſo, eſpecially if the King be 
entitled to a Fine; but where a Statute S. 20. 
prohibits a Thing as being an immediate * 
Offence to the Publick, and gives no Part 16 
of the Penalty to him who will ſue ſor it, 
no ſuch Information lies on it, becauſe the 
whole Penalty goes to the King. N 
Sect. 14. There ſeems to be no Neceſſity S. 18. 
to conclude an Information qui tam contra The Form 
pacem, or in contemptum Domini Regis, or to 2 
recite the Statute on which it is grounded, T. 
but the Rules in Relation to theſe Matters 
being generally the ſame as to Inditments 
on Statutes; I ſhall refer the Reader for 
Queſtions of this Kind to the precedent 
Chapter. 7 
Sect. 15. If the Information contain ſeve- 
ral Offences againſt a Statute, and be well 
laid as to ſome, and defective as to others, 
the Informer may have Judgment for what 
is well laid. As where the Words of the S. 19. 
Statute are fully purſued in theDeſcription 
of ſome of the Offences, and not of others, 
or where the Time is in Part certain, and 
in Part uncertain. 
Sea, 16. He who brings an Action on a 
penal Statute, which gives one Moiety of | 
the Forfeiture to = King, and the ocrher * 
4 - to 
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times they have no Clauſe at all of this 


to bring in the Deſendant to anſwer the 
Informer, and ſometimes to anſwer as well 


. What is due to the Informer, without men- 


Ok Inkozmation. 
to the Informer, may either have a Wilt 
quod reddat Domino Regi, and A. B. qui tam, 
c. quas eis debet, or quod reddit A. B. qui 


tam, Cc. quai ei debet; and in either Caſe 


the Writ is well purſued by a Declaration 
in the Name of the Plaintiff only. And 


- there are Precedents of Actions of this Kind 


which do not expreſs that the Plaintiff ſues 
tam pro Domino Rege quam pro ſeipſo, as all 
Informations qui tam muſt. But there is great 
Variety in the Form of ſuch Informations 
in other Reſpects; for ſometimes they ſay, 
that the Action accrues to the Informer to 
demand the Forfeiture for the King and 
himſelf; and ſometimes that it accrues to 
the King, and to the Informer; and ſome- 
times that it accrues to the King, and tothe 
Informer, and to F. S. (viz. where it is di- 
vided into Three Parts, &c.) and ſome- 


Kind. And ſometimes a Proceſs is prayed 


the King, as the Informer, and ſometimes 
to anſwer concerning the Premiſſes, with. 
but faying to whom. 
Sec: 17. Such Information may demand 


tioning what is due to the King: Alſo il 
the quantum depend on what ſhall be found 
by the Jury, a Blank may be left for the 
Sum. Bur otherwiſe if it demand more or 
leſs, for the Party, than is his due; it is in. 
ſufficient as to him; but even in ſuch Caſe 
it may be ſufficient as to the King's Share. 
If the. Action be popular, it may _— 


ad pu damnum without adding of the _ 
Sect. 18. The Fact is ſufficiently alledged 8. 24. 
under a Quod cum in an Action, but not in 
an Information. | 550 
Sec. 19. Where the Penalty is giving for &. 19, 23 · 
continuing ſuch a Practice for a certain 
Time, or for not doing ſuch an Act within 
ſuch a Time, the Information muſt be very 
particular in bringing the Offence within 
the Time preſcribed. oy 
Seck. 20. By 18 El. 5. None ſhall purſue againſt 
any Perſon on a penal Statute, but by way of In- 
formation, or original Action, except where the 
Penalty is limited to a certain Perſon, &c. Let S. 22. 
popular Actions by Bill in the King's Bench 
or Exchequer ſeem not within the Mean- 
ing of this Statute ; for it doth not reſtrain 
the Suit to original Writs, but only to ori - 
ginal Actions, and ſuch Actions by Bill are 
properly original ones in the Courts in 
which they are concerned; and therefore 
it ſeems a reaſonable Conſtruction, that the 
Meaning of the Statute was only to reſtrain 
Suits commenced in inferior Courts, and 
afterwards removed into Superior. | 
Se#.21.It ſeems not to be clearly ſettled, I what 
that a Statute which appoints that the po: 
Proſecution of the Offence prohibited by 24: 
it ſhall be in any of the King's Courts of Can. 
Record, extends to Courts of Oyer and Ter. S. 25: ſup. 
miner; but it ſeems more clear that a Statute Ch. 5. 
which appoints that Suits by an Informer * 21. 
qui tam, ſhall be in certain Courts, without 
mentioning the Exchequer, doth not reſtrain 
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any one from bringing an Information for 


the whole for the King's Uſe in the Exche. 


quer - ; — 

Sect. 22. By 31 Eliz. 5. In Informations or 
Declarations (not being exhibited by ſuch Officer, 
of Record, as bad, in reſpect of their Offices, before 
the ſaid Statute lawfully uſed to exbibit Infor. 


wations, or ſue on penal Laws, and not concern- 


ing Champerty, buying of Titles, or Extortion, 


K. 86. 


vidence, but only by. way of Plea: But 


or the King's Cuſtoms, &c. or Uſury, or Fore- 
falling, &c.) the Offence againſt any penal Sta. 
tate ſhall not be alledged in any other County but 


where it was in Truth done; and the Defendant 


may tra verſe and alledge that the Offence ſuppoſed 
to be committed, was not committed in the Coun. 
ty in which it is alledged, which being tried for 
bim, or if the Plaintiff be thereupon Nonſuit, 
the Plaintff ſhall be barred in that Action or In- 


formation. 


Sec. 23. And all Suits for uſing unlawful, or 
not uſing lawful Games, or for not having Bows 
and Arrows, or for uſing a Trade without ba- 


ving been brought up in it, ſhall be proſecuted in 


' the general Duarter-Seſſions of the Peace, or A 


files of the ſame County, where the Offence ſhall be 


committed, or otherwiſe inquired of, heard and 


determined in the Aſſiſet, or general Quarter- 
Seſſions of the Peace of the ſame County, where 
ſuch Offence ſhall be committed, or in the Leet 
within which it ſhall happen, and not out of the 
ſame Count. | 

Sect. 24. It hath been holden that the a- 
bove-reciced Clauſe which reſtrains Suits on 
penal Statutes to their proper Counties, 
cannot be taken Advantage of on E- 


this 
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this Point is otherwiſe ſettled by 21 Fa. 1. 


Alſo it is ſaid, that the ſaid Clauſe extends 
only to Suits by common Informers, and 
not to thoſe brought by the Party greved, 


or by the Attorney General. Alſo it hath. 
been adjudged, that the laſt reciced Clauſe, 


which appoints that Suirs for —_— 
therein mentioned, ſhall be brought in chi 
Country Seſſions or Aſſiſes, doth not ex- 
clude the Juriſdiction of the Courts of Weſt. 


the Countries wherein ſuch Courts fhall 


be ſitting, neither was it _ that ic re- 
ſtrained Actions of Debt in ſuch Courts for 


a Offences in what Place ſoever they a- 
roſe. h | 


Seck. 25. Bur by 21 Fa. 1. 4. All Offences 


ageinſt penal Statutes, for which any common 
Informer may ground any popular Act ion, Bil, 
Plaint, Suit, or Information, before Fuſtices of 
Aſiſe, or of Niſi prius, or of general Gaol- Deli- 
very, or of Oyer, &c. or of Peace, &c. 
(except Offences concerning [Recuſancy , or 
Maintenance, or the King's Cuſtoms, or tranſ- 
porting Gold or Silver, or Munition, or Wool, or 
Leather, &c.) ſhall be commenced, ſued, tried, 
recovered and determined by Action, Plaint, Bib, 
| Information or Indictment before the Fuftices 7 
Aſiſe, of Niſi prius, of Oyer, &c. or Gaol- 
Delivery, or before Fuſtices of Peace of every 
County, City, Borough or Town corporate, or 
Liberty baving Power to inquire of, hear and 
determine the ſame, and not elſewhere, ſave only 
in the ſaid Counties or Places uſual for thoſe Coun- 
Fes, or any of them. And the like Proceſs in e- 


ver) popular Action, Bill, Plaint, Information 


or 


minſter-ball, as to ſuch Offences ariſing in 


s. 30. 


W 


br Suit, ſtall be as in Afions of Treſpaſs, vi te 
armis at Common Law. And all Information, 
Actions, Bills, Plaints, and Suits Whatſoever, 
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either by the Attorney General, or by any Officer 


whatſoever, or by any common Informer, or o. 
ther Perſon whatſoever, in any of the Courts of 
Weſtminſter, for or concerning any the Offences 


aforeſaid, ſhall be void. 


Seck. 26. And in all Suits on penal Statutes, 


the Offence ſhall be laid in the proper County; and 


F on the general Iſſue the Offence be not proved in 
the ſame County in which it is laid, the Defen- 


dant ſhall be found Not guilty. | | 

. Sett, 27. And no Officer ſhall receive, file, or 
enter of Record any. Information, Bill, Plaint, 
Count or Declaration, on the ſaid Statutes which 


by this Act are appointed to be heard and deter- 


mined in their proper Counties, till the Informer 
or Relater have taken an Oath before a. Fudge 


of the Court, that the Offence was not committed © 


in any other County than -where by the Informa- 


tion, & c. the ſame is ſuppoſed to have been com- 


mitted, &c. the ſame Oath to be there entred 


of Record. | | 
Sect 28. As the Law is now holden, no 


Proſecution lies in the Courts of Veſtminſter 
on a penal Statute, for an Offence not ex- 
cepted by this Statute, except in ſome ſpe- 
cial Caſes, as where the Offence aroſe in 


the ſame County in which ſuch Court ſhall 


fit ; or where a ſubſequent Statute gives a 
Recovery in any Court of Record; or 
where the Courts mentioned in 21 Fa. have 
no Juriſdiction over the Offence ; or where 
an Indictment is removed into the King's 
Bench by Certiorari; or where the Suit is by 

| | | ms 


3 


Of Jnfozmation. 

the Party grieved; but in other Caſes the 
Proſecution muſt be in the Courts mention- 
ed in the ſaid Statutes; and as to the Ob- 
jection that by this Reſtraint of Suits on 
penal Statutes to the ſaid Courts, the Of- 
fence would become diſpuniſhable by the 
Offender's Removing from the County; it 
may be anſwered, that he may be ſued to 
an Outlawry in the ſame manner as in an 
Action of Treſpaſs. 1 


S. 33. 


Sect. 29. It cannot be aſſigned for Error 


that an Information, &c. was filed without 
ſuch previous Oath as the Statute requires, 
for it is only directory to the Officer; 
but Quære if the Court will not on Motion, 
ſet aſide the Proceſs. | 


8. 37. 


Sect. 30. By 31 Eliz.5. par. 5. All Ai- Within 
ons, Suits, Bills, Indictments, or Informations A 


for any Forfeiture on any Statute penal , 
made, or to be made, whereby the Forfeiture is 
given to the Queen, her Heirs, or Succeſſors only, 
ſhall be brought within Two Years after the Of- 
fence, and not after. And all Actions, Suits, 
Bills, or Informations, for any Forfeiture, on 
any ſuch Statute, (except the Statutes of Tillage) 
the Benefit whereof is given to the Queen, w 
Heirs, or Succeſſors, and to any other that ſhall 


ime. 


proſecute, ſhall be brought by any Perſon that may © | 


lawfully ſue for the ſame, within one Year after 


the Offence, and in Default of ſuch Parſuit, the 


ſame ſhall. be brought by the Queen, her Heirs, or 


Succeſſors, within the Two Nears after that Year 


ended. And if any Action, Suit, Bill, or In- 


formation, ſhall be brought after the Time ſo 
limited, the ſame ſhall be void. And where 
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the Proſecution muſt be within that Time. 
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ſhorter Time i limited by any penal Statute, 
Seck. 31. By 18 Eliz. 5. On every Informa- 


tion to be exhibited on any penal Statute, a ſpecial. 


Note ſball be made of the very Day, Aontb, 4 nd 


| Near of the exbibiting thereof into any Office, of 


S. 41. 


talen to be of 


thereon till it be ſo exhibited, and on every [ach 


unto any Officer, which may receive the ſame, 
without any Antedate: And the ſame ſhall be 
Record from that Day forward, 
and not before: And no Proceſs ſhall be ſued 


| Proceſs, ſhall be indorſed as well the Party's Name 


_ that purſues the ſame Proceſs, as the Statute 


— receive, file, or enter of Record any Information, 


whereon the Information is grounded, and ev 
Clerk making out Proceſs contrary to the Statute, 
Forfeits 40's. &c. 

Se#. 32. By 21 Fa. 1. 4. No Officer ſhall 


Bill, Plaint, Count, or Declaration on the ſaid 
Statutes, which by the ſaid Act are appointed to 


be heard and determined in their proper Counties, 


until the Informer have taken an Oath before 4 


Fudge of the Court, that he believes in his Con- 
| ſeience the Offence was committed within a Near 


(a) 8. 44. 
08. 43 


(e) S. 49. to a Suit by a common Informer (e) ground- 


(% S. 45 


before the Information or Suit, within the County 
wherein the Suit was commenced. £2 

Sec. 33. But theſe Statutes extend not (a)to 
Suitsby the Party grieved ; nor (b)to Proſe- 
cutions of any Offence, as an Offence at com- 
mon Law. Neither is it clear, that they extend 


ed on a Statute which firſt gives a Suit to the 


Party grie ved, and afterwards on his Default 
after à certain Time, gives it to any one 
that will ſue. Neither (d) do they hinder 

the King from recovering his Moiety 


on 
an 
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an Information qu; tam, brought after the 

' Year, and therefore naught as to the In- 
 former's Moiety. 

Seck. 34. The Defendant may ſhew on 8. 44. 
the general Iſſue, that the Time limited for 
the Proſecution is elapſed, without plead- 3 3. 
„„ fr 

Seck. 35. It is not clear, that the Suing a 
Latitat within the Time limited, will avoid 
the Limitation of theſe Statuts. 

S:#. 36 By 31 Eliz. 5. No Perſon, other Who ave 
than the Party grieved, ſhall be received to ſuc diſabled te 
on any penal Statute, who before that Time hath —_ 
been, p kg Miſdemeanor, by any Order of an fe 
of the King's Courts, ordered not to follow or pur- 
2 %o -— © O- 

Seck. 37. Any Informer qui tam, or Plain- Norſuir. 
tiff in a popular Action may be Nonſuit, and 
thereby determine che Suit as to himſelf at 
leaſt : And though the King cannot be Nan. 8. 32. 
ſuit, the Attorney General may enter a Nolle 
proſequi to an Information by the King on- 

"v4. 38. It ſeems to have been in the Diſ. Artorzey. 
cretion of the Court at Common Law, to 

admit a Defendant to appear by Attorney 

in any Caſe under the Degree of capital, S. 53- 
not only after Plea pleaded, but before, ex- 

cept in Caſes wherein a perſonal Appear- 

ance was required by ſome Statutes, as in 
Premunire, & c. in which Caſes there ought 

to have been a ſpecial Writ or Grant to that 
purpoſe. 1 Ky: 

Seck. 39. By 18 Eliz. 5. Every Informer on 

any penal Statute, ſhall exhibi: bis Suit in proper 

Perſon, and purſue the ſame either by 2 
| or 
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by bis Attorney in Court, and ſhall not uſe an 
„),%)%%ù%% 
Srect. 40. By 29 El. 5. for 21. & 31 Elz. 
IO. par. 20. If any natural born Subject, or De- 


or by bis 


F 


nixen, ſhall be ſued on any penal Law in th 


| 8. 535 56. King's Bench, Common Pleas, or Exche wer, 


where he is bailable, or by Form of the Court 
way appear by Attorney, in every ſuch Caſe he 


may at the Time contained in the firſt Proceſs, 


appear by Attorney, and not be urged #0 perſonal 


Appearance, or to put in Bail. 


Ln 


tute, cannot recover his Cofts unleſs ſuch 


that the Party grieved cannot recover his 
- Coſts in an Action on a Statute which 
at the Common Law, without ſaying 
ry may make the Plaintiff an Amends for 
| his want of Coſts, by giving the greater 
Damages. But it ſeems that wherever a 
Statute gives a certain Penalty to the Party 
grieved, he is intitled to his Cofts by 
the Statute of Glouc. 1. which gives the De- 
mandant his Coſts in all Caſes wherein he 
ſhall recover his Damages; and if in Acti- 
ons for ſuch Penalties, the Plaintiff ſhould 
not recover Coſts, it would be in moſt 
Caſes in vain. to ſue for them, becauſe the 
Coſts would exceed them. 
Sec. 42. By 18 Eliz. 5. made perpetual 
by 27 Eliz. 10. If any Informer or Plaintiff, on 
a penal Statute, ſhall willingly delay bis Suit, or 
. diſcontinue, or be Nonſuit, or ſhall _ a 
| | Tria 


Seck. 41. An Informer on a popular Sta- 


Statute expreſly give them. Alſo it is ſaid, 


gives Damages in a Point not relievable 


any Thing of Coſts, in which Caſe the Ju- 
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Trial or Matter Paſſed againſt bimſelf tberein, by 
Verdi or 8 of Law, he ſhall pay to the 
Defendant bis Coſts, Charges and Damages, to be 
aſſigned by the Court in which the Suit ſhall be at- 
tempted, Oc.” And it ſeems to be no Objecti. 
on againſt the Recovery of ſuch Coſts, that s. 60. 
the Court in which the Suit is brought has 
no Juriſdiction -'of the Cauſe ; or that the 
Statute on which it is grounded, is diſcon- 
tinued, Cc. But no Action by the Party S. 59. 
grieved is within the Purview of this Sta- 
rute ; yet if it be for an Offence or Wrong ou 
ſonal, immediately ſuppoſed to be done tothe Plain- 
tif, or, whatſoever the Nature of the Acti- 
on be, if the Plaintiff might bave Coſts in Caſe, 
Judgment ſhould be for bim, he ſhall pay 
them on a Nonſuic or Verdi& againſt him, 


by 23 H. 8. 15. and 4 Fa. 1. 3. 3 | 

Seck. 43. It is the general Opinion, that ger of 
the Defendant cannot in any Caſe Wage Law and 
his Law in an Action on a Statute; but it is Prote#ion. 
not ſo generally agreed, that he cannot 61. 
take Advantage of à Protection where it 
is 7 18 8 : he Hy Wi 

44. It the Defendant plead a ſpeci- > 62. 
al Plea, he muſt take Care to ſer it forth Pix. 
with all convenient Certainty, and to an- 
ſwer the whole Time laid in the Informa- 
tion: And if he plead the general Iſſue, he 
muſt depend upon it, for he cannot plead 
together with it a ſpecial Plea either to the 
Whole, or to Part of the Charge. 

Sect. 45. Wherever a Suit on a Penal Sta · 4nother 
tute may be ſaid to be depending, (as an 2 
Information or Bill are as ſoon as they are g. Gg. 
filed, and a Writ * is as ſoon as it is 


258 Of Infozmation; 


returned, and, as ſome ſay, as ſoon as it 7 

is purchaſed,) it may be pleaded in Bar of 57 

a ſubſequent : Proſecution, Dein Expreſly P | 

_ averred to be for the ſame Offence, as it 1 Y® 

may be, though it be laid on a Day diffe- 8 

rent from that in the Former. And it is ſaid 8 

that a Miſtake in ſuch Plea of the Day 01 

| whereon ſuch Prior Suit was commenced, 1 
will not be Fatal on the Iflue of Nul ti } 
| | Record, if it appear in Truth to have been 2 
Prior, & c. If Two Iaſormations be exhi- 12 
bited on the ſame Day, they may mutually 77 

abate one another, becauſe there is no fe 

Priority to attach the Right of Suit in ous Ver 

Informer, more than in the other. | 2 

Pardon, Sect. 46. Notwichſtanding the King have 4 

Releaſe. ſuch an Intereſt in every popular Informa- yp; 

5. 64. tion, chat he may proceed in it on the 


Death, Releaſe, or Nonſuit of the Infor. MI „ 


| mer, hanging the Information; or may 2 
prevent the Suit, by ſuing firſt for the n 8 
whole Penalty; or may bar it by a Prior 11 1 
Pardon or Releaſe; yet after it is once | 7 
Lommenced he can neither diſcharge nor WW 0 

. ſuſpend it, by a ſubſequent Pardon. Nei- 5 6 

ther can he in any Cale bar, the Suit of a = 

Party grieved, nor. proceed in it after his th a 
Convittion, Death. A Conviction, or Acquittal, or 2 =o 
co. in 4 Releaſe after Conviction, by a Party grie- — 
m— red, or common Informer have always — 
been good Bars of a ſubſequent Suit, if ſuch mai 
Conviction, &c. were bona. fide. And to Plea 
prevent Frauds of this Kind, it is enacted * 
by 4 H. 7. 20. That if any Perſon ſue with good = s 

| Faith any Action popular, and the Defendan of R 
pflead in Bar any manner of Recovery in Adlion whicl 


per- 
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werlonal.; or elſe that be before bath barrel the 
7 in any ſuch Action; the Plaintiff ſuing 
with good Faith, may aver, that ſuch Recovery 

or Bar were by Covin; (and ſuch Plea, being 8. 63. 
expreſly given by the Statute, is good with- 

out ſhewing wherein the Covin conſiſted, 
which in all other Caſes is neceſſary.) And 

if ſuch Covin ſo averred be found, ſuch Plaintiff 

all recover, &c. and the Defendant ſhall have 

Two Nears Impriſonment, &C. and no Releaſe of 
any common Perſon to any ſuch Party, whether 
before or after any Action popular, or Indictment 

for the ſame, hanging the ſaid Action, ſhall be 
available to a Action, &c. Provided 

that no Plaintiff be received to aver any Covin in 

any Action popular, where the Point of the ſame 
Action, or elſe the Covin, have been once tried, 

or lawfully found with the Plaintiff or againſt 

2 by Trial of Twelve Men, and not other- 
wiſe. 5 ER OT 

$8. 47. If the Defendant plead Nil debet, General 

it is ſafeſt to ſay expreſly, that he owes ſue. 


nothing to the Informer, nor to the King; & 66. 
r fy os | SE 
3 for if he only plead. that he owes nothing 
. to the Informer, it may be objected, that 
5 the whole Declaration is not anſwered. If 8. 67. 
jp there be more than one Defendant, they 
bs ought to plead ſeverally, that neither they 


nor any of them are guilty. If the Suit be 
grounded on the Breach of a Statute ap- , 6g. 
. by matter of Record, Nil debet is no 

Sd. | E 5 

Seck. 48. It is ſaid, that a Defendant . e 
may take Advantage on the general Iſſue for Deſen - 
of a Proviſo in the ſame Statute on dat. 
which he is ſued, but it hath been ſaid that 8. 69. 
he cannot take Advantage of a ſubſequent 


81 Statute 


* 
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Statute without pleading it. But Quære how | 
this is reconcilable with 21 Fa. 4. by which in 1 


the Defendant in any Suit on a penal Statute but 


may plead the general Iſue, and give any ſuch be 


| ſpecial Matter in Evidence, which being plead. Lu, 


ed would have been ſufficient to have di charged Cal 


him. By the ſame Statute, if the Informer ſhall trat 
not prove the Offence in the County in which it S 


is laid, the Defendant ſhall be found Net guily. * 


But no Clauſe in this Statute ſhall extend to any at 


Suit againſt Popiſh Recuſants, or Champerters, or any 


8. 72. 
Replicati- 


671. 


Defrauders of the Cuſtoms, or Tranſporters of Offer 


Hold, Silver, Munition, Wool or Leather, &c. Wel 
hut that ſuch Offence _ be laid in any County, ſome 
Yet Queære if theſe Jaſt Words, viz. but ſhall 
that ſuch Offence may be laid in any County, do Whic 
not reſtrain this Proviſo, to that Part of the D 
the Statute only which confines ſuch Suits Set 
to the proper County.” . ly ch 
Seck. 49. Replications to ſpecial Pleas to tute, 
Informations qui tam in the Courts of ef. comr 

minſt er- ball, are properly made in the Name Conc 
of the Attorney General only, and ſuch may 
Replications in Suits at Aſſiſes, are proper ty, fc 
in the Name of the Clerk of Aſſiſes only. tion 
Alſo Replications to general Iſſues on ſuch Char; 
Informations in the King's Bench or Exche- Ml Allo i 
quer may be in the Name of the Attorney offene 
General only. But generally the Plaintiff than « 
only replies in Actions qui tam. And in the ſent fi 
Common Pleas, a Demurrer to an Infor- i has be 
mation qui tam, in the Defendant's Name I '"grol 
only, has been received.  _ : where 
Sec. 50. Wherever a: Plaintiff may de- he ma 
-. clare tam pre Domino Rege quam pro ſeipſo, he ved, 2 

may continue the: fame Form of Words both Uh C 
1 n %% paſſes, 


« * * "WAS. 1481 d4 34 42 
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in the joining of the Iſſue, and in the Venire, 
but is not bound to do it, unlefs the King 

be intitled to Part of the Penalty, and 

Quere if he be bound to do it even in this 1 
Caſe, for there are Precedents to the con- 

trary. TT $i de ** EY, 
$16, 51. By 18 Eliz. 5. No Fury ſball be Trial. 
compelled to appear in any of the Queen's Courts ge 
at Weſtminſter, for the Trial of any Iſſue in Tyre laft 
any Suit (by a common Informer) for any Sections of 
Offence committed above Thirty Miles from the,Statute 
Weſtminſter, except the Attorney General for e : 
ſome reaſonable "= in that behalf to be ſhewed, bs 223 
ſhall require the ſame to be tried at the Bar : ons of this 
Which Requeſt ſhall be noted on the Backſide of Chapter. 
the Diſtringas, & c. 5 | 

Set. 52. Where ſeveral Perſons are joint- Verdict for 
ly charged for an Offence againſt a Sta- Parr. 
tute, which in its own Nature may be S. 75. 


| committed by a ſingle Perſon without the 
F Concurrence of any other, ſome of them 
may be acquitted, and others found guil- 

» Wl fy, for though the Words of the Informa- 
7 tion be joint, yet in Judgment of I aw the 
h Charge'is ſeveral againſt each Defendant. 
„ WW All if one be informed againſt as having 

y Wt offended Oftner, or in a higher Degree 
chan can be proved, as for having been ab- 


ſent from Church Ten Months, where he 
. has been abſent but Eight, or for having 
e ingroſſed a Thouſand Quarters of Wheat 
where he has ingroſſed but a Hundred, 
e. he may be found guilty as to what is pro- 
he red, and not guilty as to the Reſidue, for 


c uch Offences are in the Nature of Tre: 
in paſſes, which it is ſufficient to prove for any 
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Compoſiti- © 


ONS. 


S. 77. 


be proved as it is laid. 


Ot Jnfo2mation, 


part. Bur if the Offence conſiſt in making 


a Contract contrary to the Purview of a 
Statute, as in the Caſe of Uſury, it muſt 

Sect. 53. Where by Statute the Offender 
is to forfeit ſuch a Sum, to be divided into 
Three Parts, whereof one ſhall go to the 
King, one to the Informer, and the other 
to the Poor, and to be commitred if he do 
not pay within ſuch a Time, the Judgment 
may be general, that che King and Infor- 
mer ſhall recover the Whole, without men- 
tioning how it ſhall be diſtributed, or that 
the Party be committed for Non-pay ment, 


But if it mention only that the Informer 


ſhall recover without ſaying any Thing of 
the King it is erroneous. Yet if on ſuch 
Information, as it is laid, the Informer ap- 


| pear to have no Right to any Part, but the 


King ought to have the Whole, and the 
Judgment be, that the -Defendant forfeit 
the Whole, and that the King ſhall have 


one Part, and the Informer another, &. 


it is erroneous only as to ſuch laſt Clauſe 
which diſtributes the Forfeiture, but ſhall 
ſtand for the firſt Clauſe, that the Defen- 
dant ſhall forfeit the Whole, which ſuffici- 
ently intitles the King to the Whole. Alſo 
if there be no Clauſe at all concerning the 
Forfeiture in a Conviction on a penal Statute, 
but only a Judgment, quod convictus eſt, it is 
ſufficient, for the Forfeiture is implied. 

Sea, 54. By 18 Elix. 5. No Informer or 
Plaintiff ſhall compound or agree with any that 
ſhall offend or ſhall be ſurmiſed to offend againſ 
any penal Statue, for an Offence committed, or 


_ 
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tended to be committed, but after anſwer made 
in Court to the Suit: Nor after anſwer, hut by 
Conſent of the Court, in which the Suit ſhall be 
depending : On Pain that whoever ſhall offend 
contrary to the true Intem of this Statute; or 
ſhall by Colour or Pretenee of Proceſs, or without 
Proceſs on Colour of any Offence againſt any pe- 
nal Law, make any Compoſition, or take any 
Reward, or Promiſe of Reward, for bimiſelf,or to 
the Uſe of any other, without Conſent of ſome of 
ber Majeſty's Courts at Weſtminſter, and ſhall 
be thereof Com vit, ſhall tand in the Pillery, &c. 
and (hall be diſabled to ſue ow any popular of pe- 
nal Statute; and ſhall' forfeit Ten Ponndt, &c. 

Se&. 55. This Statute ſeems not to extend 
to any Suit by a Party. grieved; but extends 
as well to Suits on ſubſequent Statutes as to S. 78. 
Suits om Statutes in Being when it was 
made; and to Suits in Courts which have 
no Juriſdiction, as well as to Suits in 
Courts which have a Juriſdiction. 

Sect. 56. It is declared by 21 Fa. I. 3. Grants, 
| Which as to theſe Matters was in Affir- Diſterſa- 
mance of the Common Law, That all Com- tions, &c. 
| miſſions, Grants, Licences, Charters, or Letters 
Patent of . Power, Liberty, or Faculiy, to diſ 
penſe with, or to give Licence or Toleration 
) to do any Thing againſt the Tenor or Purport 
; of any Law, or to give or make any Warrant 
0 fer any ſuch Diſpenſation, 8c. or to agree or 
$ compound for any Forfeitures limited by any Sta- 
tute, or of any grant or promiſe of the Benefit 


3 


Fan ſuch Forfeiture, before Judgment thereup- 

t on; and all Proclamations, 8c. tending to the 13 
þ furthering of the ſame are contrary to Law, and 41 
r void. And it is enacted, That all ſuch Com- : 


miſſions, &C. ſhall be examined, heard, tried 
7. and 


S. 80. 


Ok Inkozmation. 
and detrrmined by, and according to the Common 


Laws of this Realm, and not otherwiſe. But 


it is provided, that this Act ſhall not ex- 
tend to any Warrant or privy Seal from the King 
to the Julie of either Bench, or the Exchequer, 
or of Aſſiſe, or of Oyer and Terminer, and 
Gaol- Delivery, or Peace, or other Fuſtices having 
Power to hear and determine Offences againſt any 
penal Statute, to compound for the Forfeitures of 


any penal Statutes, depending in Suit before 
them, after Plea pleaded. Allo it is farther 
provided, That the ſaid Act ſhall not extend to 


any Grants, &c. that bad heen granted concern- 


ing the licenſmg of Taverns, or ſelling, uttering 


or retailing Wines to be ſpent in the Houſe of the 
Party ſelling the ſame, or concerning the making 


of Compoſitions for ſuch Licences, ſo as the Bene- 
fit thereof be reſerved to the Uſe of the: King, 


Ke. [ 


Ot Pꝛocefs. 


4 * — — — 


C HAP. XXVII. 
5 Proceſs. | 


Sect. | T is a general Rule, that no Pro- 8. 1. 
Iceſs without Writ can be awarded Proceſs 

on any Indictment or Appeal, out of the — 

County wherein the Court ſits that awards 


it. But Proceſs by Writ may be awarded 


1 


into any County in England, by the Juſti- 


ces of the King's Bench, and by Juſtices in 
Eyre, by the Common Law; and by Ju- 
ſtices of Oyer and Terminer, by 5 Ed. 3. 11. S. 2. 
which ſeems to extend to Appeals, as well 
as to Indictments, but doth not ſo clearly 
extend to Juſtices of Peace. But by 22 H. 8. 
8. 5. Seck. 5. Fuſtices of the Peace ſhall award 
Proceſs into any Shire of the Realm againſt any © 
Perſons who ought 10 repair a decayed Bridge 
preſemed before them, & c. And they have the 5. . 
like Power by other Statutes in many other 
Caſes. n e | 

Sect. 2. The Rule laid down in many S. 3, 6. 
Books, that the Clauſe of Non omittas propter Non o- 
aliquam libertatem, &c. ought to be in every t. 
Proceſs, to which the King is a Party, is 
not always followed in the Precedents, 
for though it be generally uſed on Proceſs 
on Inditments and Informations qui tam, 
yet in Proceſs on Informations of Intruſi- 8 
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on, and on Informations of Converſion of 
the King's Goods it is generally omitted. 


Seck. 3. By 27 H. 8. 24. Sect. 3. Proceſs on 


Indictment: in Counties Palatine, and other Li 
berties ſhall be only in tbe Name of the King, and 


under the Teſte of the Perſon that hath ſuch 


County Palatine. And by the Common Law 
Proceſs on Indictments from the King's 
Bench ought to be under the Teſte of the 
Chief Juſtice, if there be one, otherwiſe in 
the Name of the Senior Judge. And Pro. 


ceſs on Indictments from other Courts 
ought alſo to be in the Name of the King, 
and under the Teſte of a Judge in the Com- 


miſſion. It is ſaid indeed by Lambert, that 
Proceſs on Indiaments before Juſtices of 
Peace muſt be under the Tefe of Two Ju- 
ſtices, but there are Precedents to the 


contrary, neither do the Authorities cited 


as alias & pluries ſhall iſſue: Or, as ſome 
| 5 ; ſeem 
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ſeem to have holden, a ſecond Venire, or a2 

Pone per vadios & plegios, at the Election of 

the Proſecutor. 49 585 
Sect. 5. A Capias againſt a Commoner, s. 12. 

and a Diſtringas againſt a Peer are the firſt On Infor- 

| Proceſſes on Informations for an Intruſion tion of 


on the King's Lands, or for a Converſion c. Ju“ 


of his Goods. And either an Attachment, tam, &c. 
or Subpena, at the Informer's Election, were 
at Law, the firſt Proceſſes on Informations 

ui tam on popular Statutes : And fo was a 
Andes on Originals in Debt on ſuch 
Statutes. And an Attachment or pone per 
vadios, &c. in other Actions on ſuch Sta- | 
tutes. And by 21 Fa. 1.4. The like Proceſs S. 13. 
in every popular Act ion, Bill, Plaint, Informati- 
on, or Suit, to be proſecuted by Force of, or accord= See ch. 26. 
ing to the Purport of the ſaid Att, ſhall be had and 8. 25. 
awarded to all Intents and Purpoſes, as in an A- 
Zion of Treſpaſs vi & armis. And conſequently 
ſuch Proceſs muſt be now by Attachment, or 
| fone per Vadios, &c. and afterwards by Diſtreſs 
infinite, or Capias, &. And by 18 Eliz. 5. S. 18. 
No Proceſs ſhall iſſue on any Information See ch. a6. 
on a penal Statute till a Note be exhibited & 3', &c. 
of the Time. when it was filed. . 

Se, 6. The firſt Proceſs on a criminal o Ife 
Information in the Crown Office, after the „tions in 
Proſecutor has given ſuch Recognizance as the Crown- 
is required by'4 & 5 V. & M. 18. is a Subpe Office. 
na, and if no Appearance be entered in Four . + 
Days after the Return, a Capias goes of 
Courſe againſt private Perſons, and a Di. 
ſtringas againſt Corporations aggregate on 
Afjrdavit of Service of the Subpæna. 


$2, 7. 


268 5 Ok Process. . 
Proceſs in Set. 7. A Capias is certainly the fitſt 
| Filony and Proceſs on all indictments of Treaſon or 
- om Felony, and in all Appeals of Maim or 
2” Felony, from whence it ſeems to follow, 
a that it is alſo thefirſt Proceſs on Indictments 
mw TEE” 5 
Sec. 8. There ought to be Fifteen Days 


Wat 

zeveen the 

Return, reign County, but this is not required in 
See ch. 3. Proceſs awarded into the County where 


1%. Sec. 9. Wherever the King is a Party 


S. 15. ted by the Sheriff himſelf, and not by the 
Bailiff of any Franchiſe, unleſs in the Grant 


Franchiſe. 


terwards eſcape before Iſſue joined, the 
Common Capias alias and Pluries, &c. ſhall 
be awarded, unleſs there had been an Exi- 


no Exigent had been awarded make ſuch 


Aæ⁊udiendum juratam, &c. And that the ſame 


ſhall be given to the Inqueſt; but the In- 


Time be- between the Tefte and Return of every Pro. 
Teſte and Ceſs from the King's Bench, into any fo. 


executed. to the Suit, the Proceſs ought to be execu- 


of the Franchiſe, Cauſes to which the King 
is a Party be mentioned, for otherwiſe the 
King's Prerogative is to be preferred to any 


8. 1 Seck. 10. If a Defendant, having appeared 
| to an Indictment or Appeal of Felony, af- 


gent before, in which Caſe a new Exigent 
mall go. And if a Defendant againſt whom 


Default after Iſſue joined, and an Inqueſt. 
awarded, it ſeems that a Capias ſhall go ad 


Day on which the Capias is returnable, 


= never ſhall be taken by Default in the 

aſe of Felony, as it may for inferior 

Crimes: But if the Exigent had _— 
Fe | ore 
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fore awarded, a new one in common Form 
ſhall go, whereby both the [ſue and Inqueſt 
are without Day : And it is ſaid that the S. 20. 
Defendant appearing on ſuch Exigent, 
ſhall plead de novo, but Quære. 
What has been ſaid relates chiefly to Pro- 
ceſs on Suits originally commenced in the 
Courts from which it ĩſſues; I ſhall now con- 
ſider what Proceſs is to be awarded on Suits 
removed by Certiorari, previous to which I 
ſhall premiſe ſomethings concerning the 
Nature of a Certiorari. 5 


Sect. 11. Regularly the King's Bench ha- Certiora- 
ving a general Superintendency over all o- ri to what 
ther Courts of criminal Juriſdiction, whe. Court. 
ther of an ancient or newly created Juriſ- &. 22. 
diton, may, as well as the Chancery, a- | 
ward a Certiorari to remove the Proceedings 
from any ſuch Courts, unleſs the Statute or 
Charter which creates them expreſly ex- 

empt them from ſuch Superintendency. 

And therefore it is agreed, that the King's 

Bench may award ſuch Certiorari to Juſtices 

in Eyre, or of Gaol-Delivery, or of a Coun- ,_.. 

ty Palatine ; and to the College of Phyſi- ws 

cians having a ſpecial Power by Statute to 

impoſe Fines, &c. And to Commiſſioners 

of Sewers, for the Clauſe in 13 El. g.Se&.5. 

That ſuch Commiſſioners ſhall not be compelled to 

make any Return of their Ordinances, &c. has 

been conſtrued to. intend only to exempt 

| them from returning theic Orders into 

| Chancery, as by the Statute of H. 8. they | 

were obliged to do. Alſo it ſeems to be at S. 24. 

preſent ſettled, though there have been 

formerly ſome Opinions to the contrary, 
es 8 that 


—— — — — —— 
* 
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that ſuch Certiorari lies to the Courts of the 
8. 25. Cinque- Ports, and to the Courts of Grand 
Seſſions, and to other Courts in Wales, whe 
ther in the old Weleb Counties, or in the 
Lordſhips Marches, and whether ſuch In- 
dictments be for inferior Crimes, or for 
Felony, as it was reſolved in Arhow's Caſe, 
Alſo it ſeems that ſuch Certiorari lies to re- 
move an Indictment from any Court of 
criminal Juriſdiction in London or Middleſex. 
S. 26. But by the City Charter only a Tenor of 
the lndictment ſhall be removed. 
„Seck. 12. Wherever a Certiorari is by Law 
grantable, grantable for an Indictment, the Court 
— Aa. ſhall of right award it at the Inſtance of 
S. 27. the King, becauſe every Indictment is his 
| Suit, and he may ſue in what Court he 
pleaſes. Bur it is in the Diſcretion of the 
Court either to award it or not at the Pray- 
er of the Defendant; and therefore it is ſel- 
| dom granted for the Removal of any Indie: 
S. 28- ment before Juſtices of Gaol-Delivery, or 
for the Removal of Indictments of Perjury 
or Forgery, or other heinous Crime before 
other Jatices, without ſome ſpecial Cauſe, 
as where there is Reaſon to fear that the 
Court below may be unreaſonably prejudi- 
ced againſt the Defendant, or whiere there 
is ſo much Difficulty in the Caſe, that the 
Judge below defires to have it determined 
above, or where the Proſecution appearsto 
be for a Matter not properly criminal, 
S. 29, Neither will che King's Bench grant it for 
2 a Conviction of Recuſancy on a 15 at 
Seſſions; becauſe by the Statute ſuch e 
| 1 Fictions 
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victions are to be removed into the Exche- 
quer, and Proceſs: on them is to go from 
thence, &c. Alſo it is ſaid to be a good 
Objection againſt the granting a Certiorari 


that Iſſue is joined, and a Venire awarded 
for the Trial below. Neither ſhall a Cer- 


tiorari be granted to remove an Indictment 
or Appeal, after a Convicton, unleſs for 


ſome ſpecial Cauſe, as where the Judge be- 


low is in doubt what Judgment to give, &c. 
But a Certiorari for a Preſentment before 
Juſtices in Eyre, of a Matter inquirable 


and puniſhable by the Foreff Law only, ſhall 


not be granted before, but only after Con- 
viction, for if it ſhould be granted before, 
the Offence would be diſpuniſhed, bur it 
may be granced after, to give the Party in 
whoſe Freehold is concerned in it an Op- 
portunity ſo far to traverſe it. The King's 
Bench has refuſed to grant a Certiorari for a 
Recognizance of Appearance before Juſtices 
of Oyer, &c. becauſe the Court below may 


beſt judge on the Circumſtances of the 


Caſe, which are to be equitably conſi- 
dered, whether it ought to be eſtreated or 
not. 
Seck. 13. By a Rule of the King's Bench, 
no Order of Commiſlioners of Sewers is to 
be filed without Notice to the Parties con- 
cerned. Neither will the Court ſuffer the 
Return of a Certiorari for ſuch Order to be 
filed without hearing Aſſidavits of the Facts, 
whereon, if the Matter appear doubtful, 
it is uſual to order a Trial of feigned If- 
lues, and after ſuch Trial either to file che 
| oy 
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S. 30. 


S. 31. 


8. 32. 


S. 34 
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grant a. Procedendo, and give Coſts, Cc. 25 
' ſhall appear to be moſt reaſonable, 


Reſtraints - Se#. 14. By 1 & 2 Pb. & Ma. 13. 7. No 
on Certio- Habeas Corpus, or Certiorari ſhall be granted 


rarl by- 5 | A A. 4 
I to removt any Priſoner out of any Gaol, or to re. 


move any Recopnizance, except they be ſigned 
the proper Hand of the Chief Fuſtice, or, ft 
Abſence, of one of the Fuſtices of the Court, on 


S. 35. 


ſigned, ſhall forfeit Five Pounds for each Mi.. 
Seb. 15. And by 5 6W.& M. 11. No 


the Defendant, ſhall be granted out of the King's 
Bench, to remove any Indictment or Preſentment 
from any General or Quarter. Seſſions before Tri. 
al, but on Motion and Rule in open Court, but 
g. 36 in Vacation ſuch Writ may be granted by an 
Fudge of the ſaid Court, 2hoſe Name ſhall be 
indorſed thereon, and alſo the Party's Name at 
whoſe Inſtance it is granted, © | 
Sect. 16. By 22 Car. 2, 12. Sect. 4. All Decay. 
of Cauſeys, Highways, Pa vements, or Bridges, 
ſhall be preſented in the County only where they 
37 lie, and no Indi&ment or Preſentment ſhall he re- 
moved, till after Traverſe, and Fudgment. And 
by 34 N. & M 11. All. Matters concern- 
ing Highways, &. ſhall be determined in tht 
County ' where they lie, and not elſewhere, and 
no Preſentment, Indict ment, or Order made by 
Virtue of that Act, ſhall be removed, &c. But 
by F & 6W. M. 11. If the Rigbt to repair 
may come in Queſtion, upon Suggeſtion and Affi. 
davit thereof, a Certiorari may be granted by 
the King's Bench, on ſuch Recognizamce as the 


aid 


* 


Return, or ſuperſede the cumioræi, and 


pain that be who writes any ſuch Writ not ſo 


Certiorari in Term-Time, at the Proſecution of 


Of P2ocers.. . 277 
fail Ftatute requires as to. other Certiorari's, | 
for the Removal of Inditments from Seſſions, 
as is ſect forth more at large in the follow- 
ing Part of this Chapter. Alſo by a rea. Ses S. 22. 
ſonable Conſtruction of theſe Statutes, if &e. 
the Seſſions manifeſtly exceed their Autho- 
rity in making Orders concerning High- 
ways, ſ:ch Orders may be removed into 
the King's Bench, and quaſhed. 
: Se#. 17. By 7 & 8 . & M. 6. made for Tithes, 
the Recovery of ſmall Tithes before Juſti- * * 
ces of Peace, no Proceedings thereon ſhall be 3 
F removed or ſuperſeded by any Certiorari, unleſs 
ö 
| 


the Title of the Tithes, &. ſhall come in Queſti- 
on. | Let by the Intent hereof if the Party 

| inſiſt on a Matter of Law, any way doubt- 

| ful, before the Juſtice of Peace, as on a 

; Cuſtom. to be diſcharged of a certain Kind 

of Tithes; the Order may be removed. "_ 

Selk 18. By 12 Car. 2. 23. Sed. 35. con- ** 

cerning the Exciſe, No Certiorari ſhall ſu- 3” 

. perſede any Proceedings on any Order of Fuſtices 

, of Peace in Purſuance of that Statute, &c. | 


3 | 

7 Sect. 19. If 4 Certiarari ve taken out in 1 
Vacation, and teſted of the precedent Term 
a. Fiat for it muſt be ſigned by a Judge of 

the Court, before the Eſſoin Day of the 

t ſubſequent Term, otherwiſe a Procedendo 

| may be moved for. But it is ſaid that a 

7 Judge needs not ſign the Certiorari it ſelf, 

t except only in Caſes required by Sta- - 
r ture, VVT 8 e _ 8 | 
- Sect. 20. Regularly a Certiorari ought to Direction. 
be directed to the Judge of the inferior 8, 41. 
t Court; but in ſome:Caſes it may be diret- 


d ed to the Officer known to have the Cuſto- 
| J. dy 


i dy of the Record, and in ſome other Caſes 
to others, as ſhall be moſt agreeable to 
the Courſe of approved Precedents, which 
ſeems to be the beſt Guide in this Matter, 

S. 42. If the Perſon who ought to certify a Re- 

cord, as a Juſtice of Peace who has taken 

a Recognizance, or a Judge of Niſi prins 

who has taken a Verdict, or a Coroner who 
has taken an Inqueſt die, with the Record 
in his Cuſtody, the Certiorari may go to his 
Executor, &c. Alſo it hath been directed 
to a Juſtice of Aſſiſe to certify a Record ta- 
ken before his Companion in his Abſence. 
Certiorari's for the Removal of Indictments, 
c from Seſſions of the Peace, are com- 
monly directed either to the Juſtices of 
Peace of the Diſtrict generally, or to ſome 


of them in particular by Name, and not to th 
S. 43. the Cuftos Rotulorum. Yet it hath been hold. 2 
en, that after a Recognizance is brought on 

in to him, he ſhall certify it, yet Quære, if 
he muſt not do it as Juſtice of Peace naming tut 
© himſelf ſuch, c. = by 
N Seck. 21. If a Juſtice of Peace, or other fur 
wmeceſs- Judge of Record, having taken a Recogni- Be 
% Zance or Inquiſition, or recorded'a Riot, or me 
S. 44 done any other executory Matter, ſtill conti- WW Re 
nue in the Commiſſion without Interruption, Te 
the King's Bench may without any Certiorari riv 
receive the Record from his Hands. Alſo the on 
* ___ Clerkof Aſſiſes, may without Certiorari,bri the 
in the Records of Niſi prius, on the Death for 
the Juſtices ; but the Executor of the Judge 56 
cannot do it without Writ. Neither can a Re: Pan 
cord executed, as by Acquittal, c&c. be brought of tl 


into a higher Court without Writ, Neither 
4 5 & 
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(as it is ſtrongly holden) can a Juſtice who 
is out of Commiſſion at the Time,-nor one 
who has been out, and is reſtored, certify 
any Record without Writ. | | 
Se#. 22. By 21 Fa. 1. 8. Sect. 7, 8. Al] How al- 
Certiorari's for Indid ments of Riot, forcible En- A 
try, or Aſſault and Battery, at any Daarter- 45. 
Seſhons of the Peace, or otherwiſe, ſral be deli- 
| wered in open Court, and the Defendant ſhall, 
before the Allowance, become beund to the Proſe- 
cutor in 10 l. with ſuch Sureties as the Fuſtices 
at theit Quarter- Seſſions ſhall think fit, to pay 
to ſuch Proſecutor, ſuch Cofts and Damages as 
the Fuſtices of the County, &c ſhall think fit. 
And in Default thereof it ſhall be lawful to pro- 
ceed, ſuch Certiorari notwithſtanding. 
Leck. 23. And the like Recognizance in 
the Sum of 40 l. is required by 13 & 14 Car. 
2. 6. Seck. 16. on Certiorari's for Indictments 
on that Statute concerning Highways.! | 
SeF. 24. It is obſervable that theſe Sta- S. 4: 
tutes extend only to particular Indictments, 
but this Defect was in a great Meaſure 
ſupplied by the Rules of the Court of King's 
Bench, which, on the Removal of an Indict- 
ment from London or Middleſex, required a 


} 
| 
| 
: 
| 
1 
| 
4 
; 
| 
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Ith Recognizance to carry down the Record co 
on, Trial the ſame Term on which the Certiora- 
ri was returnable, or the Sittings after, and 
the 


on the Removal of an Indictment from o- 
ther Counties required ſuch Recognizance | 
for a Trial at the next Aſſiſes. And by 8. ;F 


dge 1866 W & M. 11. and 8 & 9 V. 3.33. All 
Re. Parties indicted at a General or Quarter Seſſions 
zght of the Peace, proſecuting a Certiorari, ſhall be- 
. fore Allowance _— find Two ſufficient 


2 Ma- 


9 


3350 Ok Pꝛoces. 

| og Manucaptors, who ſhall enter into 4 Recogyi- 
me Eance of 20 l. before ſome Fuſtice. of the Peace 
| pn for the Place, or before ſome Fudge ofjthe King's 
"Bench, in which Caſe ſuch Fudge ſhall mention 

it under his Hand on the Back of the Writ, on 


Condition, at the Return of the Writ, to appear 
and plead in the King's Bench, and at bis own 
Coſts procure the Iſſue to be tried at the next ; 
Aſſijes, 8c. if not in London or Middleſex, f 
and if there, then the next Term, or Sitrings af- f 
ter the Term, if the King's Bench ſhall not ap- ) 
point ſome other Time for the Trial, &c. and 
| alſo that the Parties proſecuting the Certiorari, : 
- © ſhall appear from Day to Day in the Court, and | 
not depart till diſcharged. And ſuch Recogni- 4 
zances, Indiftments, and Certiorari's, ſhall be f 
filed in the King's Bench, and the Name of the b 
Proſecutor, if he be the Party grieved, or ſome C 
publick Officer indorſed on the Indictment, and 
if the Perſon proſecuting ork Certiorari, being I 
the Defendant, ſhall not, before Allowance thereef, 1 
procure ſuch Manucaptors, the Fuſtices of Peace 9 
| ſhall proceed to Trial, notwithſ#anding ſuch Cer- bi 
tiorari. 4 


Seck. 25. And if the Defendant proſecuting ſc 
ſuch Certiorari, ſhall be convicted, the King's 25 
Bench ſhall give reaſonable Coſts to the Proſets- th 
tor, if be be the Party grieved, or be a civil de 
Officer who ſhall proſecute on Account of am St 
| Fatt that concerned him as Officer to proſecute or or 
preſent, which Cofts ſhall be taxed according 10 Ce 
the Conrſe of tht Court, and the Proſecutor, for fix 
Recovery thereof ſhall within Ten Days, afier ſer 
Demand, and Refuſal of Payment, on Oath, bave Wl 
an Attachment againſt the Defendant. And to 
the Recognix aner ſhall not be diſcharged a” Jut 

| al 


points are obſervable, 
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\ 


ſaid Coſts ſhall be paid. And the like in Ef- 
ſect is enacted as to Indictments removed 
from Cheſter, Lancaſter, or Durham. | 


In the Conſtruction hereof the following 
Seck. 26. 16, That notwithſtanding the 
Statute ſay, that the Juſtices may proceed 
to Trial, &c. if a proper Recognizance be 
not given, notwithſtanding ſuch Certiorari, 


yet they will be in Contempt, if they make 


no Return to it; for all Wrics muſt be o- 
beyed, unleſs good Cauſe be ſhewn to the 
contrary. _ | | 

Sec. 27. 2dly, That theſe Statutes extend 
only to Certiorari's procured by Defendants, 
from whence it follows, that thoſe procured 
by Proſecutors remain as they were at 


Common Law. | THE, 

Sect. 28. 3dly, That theſe Statutes being 
in the Afﬀirmative as to the taking Recog- 
nizances, do not take away the Power 
which the Juſtices of the King's Bench had 
before, and therefore if ſuch a Juſtice take 
a Recognizance variant from the Form pre- 
ſcribed by the Statute, it will be as effectual 
as before; but it is ſaid, that in ſuch Caſe, 
the. Certiorari, if procured by the Defen- 
dant, will be no Superſedeas, becauſe the 


Statutes ſeem to be expreſs, that the Seſſi- 


ons may proceed notwithſtanding any 
Certiorari procured by a Defendant, whereon 
ſuch Recognizance is not given as is pre- 
ſcribed. | 
Sect. 29. 4ly, That if the Perfons offering 
to be Sureties appear to be worth 201. the 
Juſtices cannot refuſe them. 
T 3 | Sef. 30. 


8. 51. 


S. 52. 


S. 53. 


8. 54 
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8. 58. 
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Seck. 30. Fly, That if there be ſever 


Defendants, and ſome find Sureties, and 
others not, the Indictment ſhall be remo. 
ved as to thoſe at leaſt who find Sure. 
ties, becauſe they ſhall not be prejudiced 


by the Fault of others and, as ſome lay, it 


ſhall be removed as to all. | 

Sed, 31. 6ly, That in taxing the Coſts, 
thoſe only are to be conſidered, that were 
ſubſequent to the Certiorari. | 

Sect. 32. 7ly, That the Proſecutor by ac. 
cepting the Coſts ſo taxed, is not reſtrained 
from aggravating the Fine, becauſe he has 
a Right to them by the expreſs Words of 
the Statute : But in other Caſes, if a Pro- 
ſecutor accept Coſts from a Defendant, he 


cannot afterwards aggravate the Fine, be- 


cauſe, having no Right to the Coſts, if he 
take them at all, he muſt take them in Sa- 
tisfaction of the Wrong, after which it is 


uareaſonable for him to haraſs the Defen- 


dant. 
Seck. 33. 8h, That notwithſtanding the 


Condition of the Recognizance be, that 


the Defendant ſhall procure a new Trial at 
the next Aſſiſes, yet the Recognizance ſhall 
not be forfeited, unleſs the Proſecutor give 


Rules, &c. 


Sect. 34. 95) That after the Recogni- 
zance is forfeited for not procuring a Trial, 
c. No Motion ſhall be made to quaſh the 


Indictment 


Sect. 35. By 3 & 4 V. & M. 10. againſt 
Deer- Stealers, no Certiorari ſhall be allowed 
to remove the Proceedings on that Statute, 
unleſs the Party convict ſhall —_— 

| ; fs boun 
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bound with good Sureties in fol. to pay 
full Coſts and Damages within a Month af- 
ter the Conviction ſhall be confirmed or a 
Procedendo granted. And the like in Effect 
5s enacted by 4 & 5 & M23. and 5 An- 
n, Seſſ 2. cap. 14. as to Offences concern- 
ing the Game. | 3 | Game. 
Seck. 36. It is agreed by all, that after a H for 
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Certiorari is allowed by the Court below, all 4 Super- 
| ſubſequent Proceedings on the Record are ſedeas. 
erroneous. Alſo before 21 Ja. (ſer forth 

more at large, Sec. 22.) which requires 

6 that all Certiorari's for Indictments of forci- 

f ble Entries at Seſſions, ſhall be delivered in 

. Court, the Delivery of ſuch Certiorari to a- S. 62. 
e ny one Juſtice of Peace of the ſame Place, 

f made all ſubſequent Proceedings, errone- 

. | ous, And if any Proceſs had been before 
awarded on the Indictment, the Juſtice to 

i whom the Certiorari was delivered, ought 

5 immediately to have awarded a Superſedeas 


to the Sheriff, in order to have ſtopped the 
Execution of it. And it ſeems that the De- 8. 63. 
livery of ſuch a Superſedeas to the Sheriff 
before he has begun to put a Proceſs in Ex- 
ecution, makes his ſubſequent Execution of 
it wholly void, becauſe it is but a miniſte- 
rial Act. But if it be not delivered till after 
the Execution is begun, he mayafterwards 
go thro' with it by Virtue of a Writ of 
Venditioni exponas. | 

Sect. 37. It is ſaid, that the bare Delivery 
of a Certiorari, makes all ſubſequent Pro- 
ceedings on the Record, whether before 
or after the Return of the Certiorari, errone- 


e 
ous, by Force of = Words, coram nobis 
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S. 64 terminari volumus, & non alibi. In which 
reſpect a Certiorari is of greater Force 
than a Writ of Error, for that becomes of 
no Effect, if the Record be not certified in 
a a reaſonable Time. Alſo it hath been hold. 
en, that the very Iſſuing of a Certiorari is 
of it ſelf a Superſedeas, though it be never | 
delivered, in the ſame Manner as an Ap. | 
pearance in the Court above, and a Super/}. | 
deas purchaſed there, though not delivered 
to the Sheriff till after the Quinto exaclus, b 
will avoid an Outlawry pronounced aſter. 
But it ſeems the ſtronger Opinion, that if l 
a Certiorari be not delivered before Iſſue is 
joined, or at leaſt before the Return of it g 
is expired, it is of no Effect. However it is ˖ 
of no Force at this Day as to Indictments 5 
at Seſſions of the Peace without a proper t 
Recognizance as hath been more fully t 
ſhewn in the former Pare of this Chap. 1 
C 


a0. 
S. 65. Sect. 3 9. It ſeems that a Certiorari for the 
Removal of a Recognizance for the good k 
Behaviour, or for an Appearance, will not t 


ſuperſede its Obligation, becauſe it would F 
be ſo highly inconvenient. | b 
Sect. 39. If an Indictment be removed af. R 

ter Iſſue joined, and remanded, the inferior 5 
Court ſhall proceed, as if no Certiorari had e 
S. 66, been granted. But if an inferior Court I 
| proceed contrary to a Certiorari, where by 1 
Law it ought not, it will be in Contempt ti 
S. 67. as has been ſhewn Chapter 22. Se. 16. By w 
8. 68. the Common Law, if a Certiorari be once ti 


filed, the Proceedings below can never be 
revived by any Procedendo, 
| Seft. 41, 


* 
WwW- 


_ __ Dt Ppces. 
Seck. 40. The Return of a Certiorari ought 
to be under the Seal of the inferior Court, 


or of the Juſtice, or Juſtices co whom it is 
directed, and if ſuch Court have no proper 


Seal, it may be under any other Seal. Alſo 
it muſt be made by che Perſon to whom the 
Certiorari is directed, for if the Clerk of the 


Peace Return a Certiorari to Juſtices of 
Peace, or the Deputy Recorder return a 
Certiorari to the Recorder without ſhewing 


a Power for making a Deputy, or the 
Steward of the Church of St. Peter and St. 
Pauls return a Certiorari to the Steward of 


tlie Church of St. Paul, nothing is removed. 
Vet A. B. Chief Juſtice of Chefer may by 


that Name return a Certiorari directed to 


him by the Name of Juſtice of Chefter, for 


the ſame Officer is known to be meant in 


the Writ and Return. Burt if a Certiorar; di- 


reed to ſeveral Juſtices be returned by one 


of them only, Quære what ſhall be done. 


SeF. 41. Regularly a Recognizance ta- 
ken by a Juſtice of Peace, oughe to be cer. 
tified by ſuch Juſtice only, till it be made a 
Record of the Seſſions, after which it ſhall 
be certified in the ſame Manner as the other 


Records of the Seſſions. | 
Seck. 42. The Return to a Certiorari direct- 8 


ed to Juſtices of Peace for the Removal of an 
Indictment, ought to have the Clauſe Nec- 
non ad diverſas . &c. in the Deſcrip- 
tion of the Juſtices who make the Return, 
where ſuch Clauſe is neceſſary in the Cap- 
tion of the Inditment, . | 


SeF. 43. 
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8. 14 Sec. 43. Rey the only Remedy a: ſ 


| '__ gainſt a falſe Return is only by Action or 2 

Information, for the Court will not ſtop b 

the Filing of it on Affidevirs of its Falfity, p 

Cc. except in ſpecial Caſes, where the 1 
publick good requires it, as in the Caſe of 

| the Commiſſioners of Sewers, & . A 

6. 75. Sec. 44. Whatſoever is put into the Re- d 

turn to a Certiorari by way of Explanation a 

or otherwiſe, beſides what is ordered to be 10 

returned, is put in without Warrant, and Ct 

not to be regarded. | ol 

Se#. 45. Generally the Record it ſelf, or th 

the Tenor of it, or the Tenor of the Tenor E 

S. 76. 1s to be certified in the Return to a Certic- O 

rari, according as the Writ requires; for if m 

on a Certiorari to return an Order of Juſtices de 

of the Peace, the Tenor of it be only certi. of 

fied, the Return is naught. But the Return on 

of the Tenor of an Indictment from London rel 

is good by the City. Charter. Alſo it is ſhi 

ſaid to be ſufficient to certify the Tenor art 

only in all Caſes where the Purport of the me 

Certiorari is not to proceed on the Record A. 

removed, but only to try the Iſſue of »ull A 

tiel Record. However it ſeems clear, that W. 

if the Court which awards a Certiorari ga 

have no juriſdiction to proceed on the 4 

Record ordered to be removed, as where the cos 

Court of Common Pleas awards a Certiorari iti 

for an Indictment, the Tenor only ſhall be fen 

removed, leſt there ſhould be a Failure of 0 

Juſtice. rar 

Where the Set. 46. A Certiorari may remove a Re- onl 

Record is cord coming within its Deſcription before Soi 

removed: the Time of its Return, tho' there were no ma 


8. 71» 78. ſuch 
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Of Proceſs. 
ſuch Record at the Time of its Teſte, ot 
at the Time of its Delivery to the Court 
below. And, as ſome have holden, it will 
remove an Indictment, tho' there were a 
Diſcontinuance below, EF. 


Sect. 47. But ir removes no Record S. 80, 81. 


which materially varies from the Record 
deſcribed in it, as where the Writ deſcribes 


a Record taken before 4. B. Fuſticiario 


noſtro, and Eight others, and the Record 
certified was taken before A. B. and Seven 
others only, or before him and others, beſides 
the Eight; or before C. D. and the other 
Eight; or before Juſtices of a former Reign. 
Or where the Writ deſcribes an Indict. 
ment, for ſtealing Two Horſes, or an Or- 
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8. 79. 


S 
8989 ** 


90 p 


der concerning foreign Salt, or the Manor 


of Anſley, and the Record certified menti- 
on one Horſe only, or Salt in general, or 
relate only to the Manor of Aneſtey, without 
ſhewing in the Return that Anſiey and Aneſley 


are the ſame, &c. Or where the Writ 


mentions Orders or Indictments againſt 


S. 85. 


A. B. and C. and thoſe certified are againſt 


A. only, or againſt 4. and B only. But a 


Writ for the Removal of all Indictments a. 


gainſt A. may remove an Indictment againſt 
A. and Twenty others, fo far at leaſt as it 
concerns him, becauſe in Judgment in Law 
it is a ſeveral Indictment againſt each De- 
. N | 

Sect. 48. A Variance between the Certio- 


rari and Record certified, in the Spelling 


only, where the Words are of the ſame 
Sound, as Bird and Burd, ſeems not to be 


material, becauſe it appears not by any Re- 


cord 


S. 86. 
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cord of the Court, but that the Name in ot 

the Certiorari may be the true One, and to 

that in the Record being of the ſame Sound, pe 

ſhall be intended to mean the ſame Perſon, ci, 

Neither does it ſeem to be a material Vati. th 

= ance, that the Certiorari omits an Addition n 

which the Record gives the Party, but if th 
the Certiorari give the Party an Addition 

which the Record does not, the Variance pr 

is Fatal, and ſo 4 fortiori is a Variance in ar 

iving the Party Names of a different ill 

ound, or Additions of a different Kind in ni 

| the Certiorari, and Record certified, as th 

| where the one calls him William Giggure, and W 

the other William Giggeer; or the one calls ſu 

him Henry Coachman, quocunque nomine cenſea- fit 

- tur. and the other Henry Munton Coachman ; be 

or the one calls him Jobn of S. and the other or 

Fobn S. or the one calls him Knight and D 

Baronet, and the other Baronet only ; or th 

the one calls him Garret, the other Gerrard; ad 

or the one F. S. auper de B. the other F. . or 

nuper de C. or the one F. S. de B. Sadler, the C 

other F. S. de B. Salter. og ri: 

What i: to Sec. 49. Where the Record is not remo- aft 

be dne ved, the Court above cannot proceed upon ro 

where the it, but will quaſh the Writ, and award a 1 

"Record is new one, or ſuffer the Court below to pro- P. 


— ceed, and take Order for the Defendant's W. 


Appearance, &. as in Diſcretion ſhall ſeem te 


to be moſt Jos. P: 

Sect. 50. If the Defendant againſt whoma P: 
Record is removed into the King's Bench do H 
not appear, the like Proceſs ſhall go from th 
thence as if the Cauſe had been commenced tu 
there. But ſince the Record is put with- ou 


out 


Ot Proceſs, 


to nonſuic the Plaintiff before he has ap- 
peared there, but by taking out a Scire fas 
cias to warn him to proſecute, whereon if 
the Sheriff return a Scire feci, he may be 
nonſuit; but Qære what ſhall be done on 
the Return of Two nib1il:. 


out Day by the Removal, there is no way 
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Sect. 51. The continuing a Suit by im- font 


proper Proceſs, (wiz. ſuch as is erroneous, mwaxce 


and not void,) or by giving the Parties an and Dif- 
illegal Day, is properly called a Miſconti. * nu 


nuance: The ſuffering a Chaſm or Gap in _ 


the Proceſs, is called a Diſcontinuance ; as $.89, 
where the ſecond Proceſs is teſted on the 5. 


ſubſequent Day afrer the Rerurn of the 
ficſt ; or where the'e is a Term intervening 
between the Teſte and Return of a Capias 
or where after Iſſue or Demurrer joined, a 
| Day is given to a diſtant Term; or where 
N the Term to which a Suit is continued, is 
adjourned, and the Suit is not adjourned ; 
or where the Parties are deſcribed in any 
Continuance by an Addition or Name va- 
riant from thoſe in the Original; or where 
after Iſſue joined the Proceſs againſt the Ju- 
rors is not returnable on the ſame Days on 


Parties; or where a Joint Venire is firſt a- 
warded againſt all the Defendants, and af- 
terwards ſeveral; or where a Venire omits 
Part of the Iflue or Iſſues, or any of the 
Parties; or where 2 Juror is named in the 
Habeas corpora by a different Name from 
that in the Panel returned on the Yenire, and 


out any award on the Roll. 
See. 52. 
F | 


. | 
103. 
90. 


8. 91. 


S. 92. 


8. 93. 


S. 94. 


which the Suit is continued againſt the 


S. 95. 
S. 96. 


8. 97, 98. 


| ſworn; or where a Venire, & c. iſſues with- S. 99,100. 


— e 


pr * „ 
” r 
' » 
Sas * N n 
N 2 3 N 


" Ok Process. 
Vid. ſup. Sect. 5 2. Before 1 E. 6, 7. all Pleas, Gt. 
Ch. 5. S. 9. before Juſtices of Aſſiſe, and Gaol-delivery, 

Oyer. or Peace, & c. were diſcontinued by 
making a new Commiſſion, &. or by al- 
tering the Names of the Juſtices, &. 

ut this is now fully remedied by that 
tatute. 


Where 4 Sed. 5 3. Alſo by the Common Law all 


Suit is Proceſs before Judgment on any India. 


put with ment, Information, or popular Action, was 


. owt Day. wholly determined by the Demiſe of the 


| King, and nothing remained but the Indi4- 
ment, &c. which was put without Day till 


Se&, 104, recontinued by Re- attachment, &c. and all | 


103. Proceedings on Appeals were put without 
Day; but might be revived by ſpecial Re- 
attachment, in the ſame manner as in other 
Actions; and by 4 & 5 V. 3. 18. and 
1 Anne 8. All Proceſs on Indictments, &. 
hall continue in the ſame Force after the 
King's Demiſe as it would have done if he 

had lived, e 
Sect. 54. All cauſes whether civil or cri- 
minal, except Aſſiſes, and juris utrum, which 
S. 106. Are provided for by 1 E. 6, 7. are put with- 
out Day, by the Juſtices before whom they 
are depending not coming on the Day to 
which they ate continued, but they may 
be revived by Re- attachment, Cc. which 


if ſpecial, ſhall revive the whole Proceed - 


ing, if general, the Original only. 
S. 10. Seck. 55. A Diſcontinuance by ſuffering 
Diſconti- a Total Chaſm, or Gap in the Continuance 


nuance, 


rc. be Of the Suit on the Roll abates the Original, 


far fatal. and conſequently, can be no way ſalved by 


Appearance, Cc. But it ſeems to be the 
5 | more 


I BV} EG. . OE rt 


\ 


Of Pꝛoceſs. 
more preva | 
ginal be g and there be no ſuch 
Chaſm in the Roll, all Errors in'the Pro- 
ceſs to bring in the Party, which come 


iling Opinion, that if the Ori- 
o0Q, 


under the Name of Miſcontinuances or 


Diſcontinuances, are ſo far ſalved by his 
Appearance, that he ſhall be compelled to 
anſwer. to the Original, notwithſtanding 


he do all he can to take Advantage of the 


Error, for it ſeems abſurd co ſuffer a Man 
who is in the Power of the Court, and 
under a legal Charge, to go atlarge only in 
order to bring him again in better Form ; 
neither ſhall any Diſcontinuance of the 
Proceſs againſt Jurors, though by ſuffering 


a Chaſm in it, abate the Suit: But if ſuch 


or any other Error in the Proceſs appear 


8. 108. 


before Trial, as if the Proceſs were di- 


rected to a wrong Officer, or from a wrong 
Viſne, or if it were miſreturned, or not re- 
turned at all, new Proceſs ſhall be awarded 
where the ficſt Fault happened, and if ſuch 


Error appear after Trial, a new Venire ſhall 


go to have the whole Trial over again: 
And if Judgment be given on a Verdict by 
Jurors appearing on erroneous Proceſs, it 
will be erroneous. 


S:8. 56. Alſo notwithſtanding an Error 


in Proceſs be ſo far ſalved by an Appearance 
that the Party ſhall anſwer the Original; 
et if he were ſubject to any Diſadvantage 
in reſpe& of having ſuch Proceſs awarded 
againſt him, as to the Loſs of Goods on an 
Exigent, &c. he ſhall avoid ſuch Diſadvan- 
tage, when the Award which ſhould have 
cauſed 


S. 110. 
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cCauſed it appears to have been etroneom! 


8. 111. And if a Man be outlawed, &c. for not ap: 
pearing to erroneous Proceſs, he may take 
Advantage of the Error in Avoidance of the 


Ourlawry: ' Yer a Defe& in ſuch Proceſs 


may be ſalved by the Defendant's purcha- 
fing a Pardon, and ſhewing it in Court, for 
that ſuppoſes that there was ſueh an Out- 


lawry againſt him as needed a Pardon, 


which if it were ertoneous, it would nor, 
—_—_ din all Indictments of Treaſ: 

| Proceſs o Appeals, and in all Indictments of Treaſon or 
Outlawry Felony, and in all Indictments of Treſpaſs, 
lis. Vi & armis, and on all Returns of Reſcous; 
S. 113. and, as ſome ſay, in all Indictments of Conſpi- 

| racy or Deceit, or other Crimes of a high- 
S. 114. er Nature than Treſpaſs, & armis. But 
it lies not in an Action, nor, as ſome ſay, 

on an Indictment on a Statute, unleſs it be 

given by ſuch Statute, either expreſly, as 

in the Caſe of Premunire, or impliedly, as 

in Caſes made Treaſon or Felony by Sta- 

tute, or where a Recovery ts given by an 

Action in which ſuch Proceſs lay be. 

fore, as in the Caſe of a forcible En - 
In what * ect. 58. In all Indictments or Appeals, 
manner 10 for Crimes not capital, there muſt be Three 


| * Capiass to the Sheriff of the County where 


S. 115. the Proſecution is commenced, before the 
| Exigent ſhall go, unleſs after Judgment; in 
which Caſe, and in all Caſes of Death, or 
S. 116. High Treaſon, one Capias is ſufficient. But 
in all other Felonies, unlefs after Judgment, 
Two Capias's ſhall go by the CH 


W, 


Sect. 57. Proceſs of Outlaw lies in all 


Dek Pꝛotcefs. 
Law, or at leaſt, by 25 E. 3. 14. by which 


it is accorded, That if any Man be indicted of 


Felony, (viz. indicted or appealed of any 
Felony, EX of Death, as the Statute 
has been conſtrued, being looked upon as 
declaratory of the Common Law,) before 


289 


the Fuſtices in their Seſſions to hear and deter- 


mine, a Capias ſhall go to the Sheriff, and if be 


return, that bis Body is not 2 another ſhall 

go, returnable at Three Weeks after, wherein it 
ſhall be compriſed that be ſhall cauſe to be ſeiſed 
his Chattels, and ſafely to keep them till the 
Return of the Writ, &c. And if be return that 
the Body is not found, and the Indiftee come not, 
the Exigent ſhall go, and the Chattels ſhall be 
forfeit. But if be yield himſelf, or be taken be- 
fore the Return of the ſecond Capias, the Chatels 
ſhall be ſaved. a | 

Sect. 59. After a Cepi returned, the Court 
will not award an Exigent, on the Sugge- 


return one. LEO VE 

Seck. 60. If there be ſeveral Appellees, and 
ſome make Default, and others appear, and 
plead either in Abatement of the Writ, oc 


Exigent ſhall go againſt the Defaulcers, but 
a Capias only, till ſuch Plea or Pleas be de- 
termined, „ 

Se, 61. An Exigent ſhall never go to the 
Sheriff of any other County than that where 
the Offence is laid; and by the Common 
Law there was no Neceſſity of a Capias to 
the Sheriff of any other County. But by 
6 H. 6. 1. Before any Exigent be awarded againft 
Perſons indicted in the * Bench of Tremſon, 

So or 


ſtion of an Eſcape, unleſs the Sheriff will 


S. 117. 


8. 118. 


ſuch a Plea in Bar as goes to the whole, no 
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290 Ok Paoceſs, 
or Felony, Capias's ſhall be directed as well 1 | 
the Sheriff of the County wherein they be indif. 1 
ed, as to the Sheriff of the County whereof th * 
be named in the Indidtment, baving Six Web, 
at leaſt, or longer Time, by the Diſcretion of 
| the Fuſtices before the Return, which Writs |, 
returned, the Juſtices ſhall proceed as befor 
the Statute» And all Exigents awarded, &c. 
_ the Return of the ſaid Writs ſhall be 
Void. | 1 | 
Bec. 62. And by 8 H. 6. 10. Upon every 
Indictment or Appeal of Treaſon, Felony or Treſ- 
paſs, againſt Perſons dwelling in other Counties, 
than where the Indict ment, & c. is taken before 
Fuſtices of Peace, or before ot bers having Power 
8. 121. To take ſuch Inditments, &c. in any County ar 
: Franchiſe in England, before any Exigent, pre- 
ſently after the firſt Capias returned, anotber 
ſhall go to the Sheriff of the County whereof the 
Party indifted is by the Indictment ſuppoſed to be 
converſant, returnable before the ſame TFuſtice, 
at a certain Day, containing the Space of Thre 
Months, * the Date 7 the laſt Writ, wher 
the Counties are holden from Month to Month, 
and where they are holden from Six Weeks to Six 
Weeks, the Space of Four Months, till the Returs 
of the ſaid Writ. 1; By which ſecond Capias, the 
Sheriff ſhall be commanded to take the Party by 
bis Body, if be can be found in his Bailiwick, 
and if he cannot be found, to make Proc lamati- 
on in Two Counties before the Return of the Writ, 
that the Party appear before the ſaid Fuſtices, 
&c. at the Day in the Vrit to anſwer, &c. Af. 
ter which, if the Party come not at the Day, tht 
Exigent ſhall be awarded. And every Exigent 
end Outlawry, otherwiſe awarded or _— 
| EO, q 
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ben 30 v The Conſtruction of which S. 127. 


Words hath been, that they are liable to 
be reverſed by Writ of Errer. | 
$4, 63. But it is provided, That the „ 
bode recited Statute concerning Proceſs tobe made 
before the King in his Bench, ſtand in Force. S. 1 
And Quere howthoſe. Opinions, which'we 
find in many Books, that Outlawries on In- 
dictments in the King's Bench are errone- 
ous, if there were not ſuch Capias with a 
Command to make Proclamation as is re- 
quired by 8 H. 6: are reconcileable with 


the expreſs Words of this Clauſe. And it 


is farther provided, That this Statute ſhall not 
extend to Indiftments/or Appeals i in the County Us 


| Cheſter. 


Sect. 64. By Force of than Sthinges 3 123. 
Capias ſhall go to a County Palatine, where 
the Defendant is named of a Place in ſuch 
County, and ſuch ' Capias ſhall be directed 
to, and returned by the Chancellor of ſuch 
County. But if he will not return it, 
Quere, what ſhall be done. 

"$4.6 5. If a Defendant be  expreſly ie 8. 126. 
of the County wherein he is indicted, and 


of another under an alias diftus, there is no 


need of a Capias to the Sheriff of ſuch other 
County, becauſe that which comes under 
the Alias dictus is not traverſable. Alſo if 
he be named of B. and late of C. there is 
no Need of a Capias to the Sheriff of the 
County wherein C. lies: Bur if he be named 
of no certain Place at preſent, but late of 
B. and late of C. &*c. being in different 
Counties from that 1 oe whichthe Proſecution 
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398 Ok yoceſs, 
is commenced, a Copias ſhall go to the She- 
riff of every one of thoſe Counties. 

Outlawry Sect. 66. By Weſtm. 10: 14+ None ſhall be 
of Princi- clawed upon Appeal of Commandment, Force, 
2 haaiey- Aid or Receipt, unleſs he who is appealed of the 
Dt eed be attainted; nevertheleſs, be that will fo 
appeal, ſhall not, by reaſon of this, intermit or 
leave off to commence bis Appeal, at the next 
County 4 A them, no more than againſt their 

45 


Principals, which be appealed of the Deed, but Sei 

S. 132+ their Exigent (hall remain, unleſs ſuch, (viz. all 
. ſuch) «s be appealed of the Deed be attainted. ne! 
8. 129. Seft. 67. [This Stature being declarato- wit 


ry, extends as well to Indictments as Ap- 
peals. But Quære if any Advantage can be Da 
taken of it for the Reverſal of an Outlawry 
on a Writ of Appeal, becauſe that makes I +. 
noDiſtinction between Principal andAcceſ- this 
8. 130. ſory, but charges all alike. It is ſtronglyhold- ¶ nc 
8. 131. en, that if an Appellant take out the Exi- fam 
: nt at the ſame Time againſt all the De- 8 
endants, he muſt when they appear, count mut 
againſt them all as Principals, and ſhall be whi 
concluded from charging any of them as ;, p 
Acceſſories, becauſe he has taken out ſuch 
Proceſs as is erroneous, where all are not os.” 

Vid ſup. Principals. But Quære, if this be Law at 
8. 55,36. this Day, ſince all Errors, as the Law ſeems WW the 
| now to be holden, are ſalved by Appear- WW are: 
ance. * | - | 


CHAP, 


dt) 


| of arraignment in general. 253 

| — — 
Io ol 

5 Of Arraignment in general. 

0 10 Priſoner is to be brought to S. 1. 23 i 


2 Seck. I. 

ll Na. Bar in a contumelious Man- | 
| ner, as with his Hands tied together, or 

O= with any other Mark of Ignominy, nor e- 

p ven with Fetters on his Feet, unleſs there be 

be Danger of a Reſcous or Eſcape. Neither is S. 2. 
ry it neceſſary that he hold up his Hand at 

des the Bar, or be commanded ſo to do, for 

el- this is but a Ceremony to make his Perſon 

Id- known, and if he anſwer that he is the 

i- W fame Perſon, ic is the ſame Thing. 

Sect. 2. On Indictments the Arraignment S. 3. 

unt muſt be in Engliſh, by Virtue of 37 E. 3. 17 
be which enacts that all Pleas in any Courts ſhall 

25 be pleaded, fhewed, defended, anſwered, debated 

ach and adjudged in Engliſh, and inrolled in La- 
tin, But it hath been always taken, that 
Appeals are not within this Statute, as to 
the Arraignment of the Priſoner, for they 
are always arraigned, and the Plea of the 
Defendant read in French. 

Seck. 3. If an Appeal come into the King's 
Bench by Certiorari, it ſhall be arraigned 
on the Crown-ſide, but otherwiſe on the 

 Plea-fide. 
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294 Of Arraignment itt general, 
. Sect. 4. In what Caſes a Priſoner may 
| be arraigned at the King's Suit, on an Ap- 
peal no longer proſecuted at the Suit of 
the Party, has been already ſhewn, Chyy, 

25 % õ ëĩ— A dt £44 bf 
Seck. 5. All the Precedents of Attainderz ( 

on Indictments of Treaſon or Felony in 

Coke's Entries, ſhew that the Party was ar. 
raigned, and generally expreſs it in Word; 
to this purpoſe, Ad barram hic ductus in § 
propria perſona ſua committitur mareſchallo, &c. 
& ſtatim de præmiſſis (in caſe of Felony) or N 
de altis proditionibus (in caſe of High Tres. 


ſon) ei ſuperius impoſitis allocutus qualiter ſe velit d 
inde acquietare dicit, &c. And the Omiſſion ki 
| hereof is ſaid to be Error. Yet it i; 3 
generally omitted in Attaindets on Ap. b) 
peals. pe | fo 


S. 7 Sed, 6. Since the Statute of 21 H. 8. 11, WW P: 
which intitles the Proſecutor of an Indid. 
ment of Robbery to a Reſtitution of the H 
Goods ftollen on a Conviction of the De. be 
fendant, as hath been more fully ſhewn, 
Chap. 23. a Man charged with ſeveral In- 
| : dictments of Robbery at the Proſecution of 
| | | ſeveral Perſons, may be arraigned and tried 
= 7 on each Indictment, as he may be by the 
* Common Law on ſeveral Appeals, and he 
| may be ſo tried even after an Attainder as 
| | ſome ſay, but Qære. 


CHAP 


Of the Arraignment, &c. 295 


fl "GO UHAa?P. x00 © 0 
1 3 Wh * 
| Of the Arraignment of the Prin- 8 
in cipal and Acceſſory. Wn Wil 
ar- | | | | i | 
N SeB. 1. Here a Felony is committed As f hat WR! NEW 
by V V by diverſe Perſons, the ſame Crimes e 
„ Man may be both a Principal and Accef- eg my N 
ny ſory in it, and ſo charged in the ſame In. 45 . 1 if q 
ales dictment, &c. as where A. commands B. ro Acceſſories. | Wl 
ON kill C. and afterwards joins in the Fact. Alſo S. 1 HI 


! a Man may be an Acceſſory after the Fact, 


1 
5 by receiving one who was Acceſſory be- | 
Ip _ as well as by receiving the Princi- 1 
, 4 are 2. There can be no Acceſſories in SeR. 2 5. | | | 
the High Treaſon, or Treſpaſs ; but there may : i 1 
De. be Acceſſories before and after, in Petit 1 
_ Treaſon, and in ſuch Felony as ſhall have - i i 
15 Judgment of Death. And whatſoever will 8. z. 111 
2 make a Man an Acceſſory before in either on 
ried of theſe Crimes, will make him a Prin- | 
the cipal in High Treaſon and Treſpaſs, 10 
be and even in Forgery, and Petit Larceny. ft! 
_ Alſo whatſoever will make a Man an Y 1 


Acceſſory after the Fa&, in Caſe of Felo- 
ny, will make him a Principal in High 
Treaſon. Alſo whoſoever agrees to a Treſ- 
paſs on Lands or Goods done to his Uſe, 
thereby becomes a Principal in it. But a 
Man cannot become Principal in any other 
Treſpaſs, or inferior Crime by any ſubſe- 
quent Agreement or Comfort, or Conceal- 
N Us ment 
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1 


8. 5. 


+ Uo 


| S. 7. 


ment of the Offender; and if he cannot be 
puniſhed as a Principal, he cannot be pu- 
niſhed as an Acceſſory to ſuch Offence, 
becauſe for ſuch Offences'a Man muſt be 
puniſhed as a Principal, or not at all. Vet 
if a Man, knowing that there is a Warrant 


againſt ſuch Offender, procure him to ab- 


ſent himſelf, he ſeems puniſhable for a 
e in hindring the due Courſe of 
uſtice. 3 
Seck. 3. There may be Acceſſories before 
the Fact in Mayhem, who may be pro- 
ceeded againſt either as Principals or Ac- 
ceſſories. But Quære if there can be Ac. 
ceſſories in Præmunire. 


15: 7, Set. 4. It was anciently the prevailing 


© Gettors 


ſball be 


Opinion, that thoſe only were co be e. 
eemed Principals in Felony, who actual- 
ly did the Fact, and that thoſe who were 


efteemed 
Principals preſent, and encouraged it, were to be 


eſteemed Acceſſories, or at moſt Principals 
in the ſecond Degree only. But ic ſeems 
to be ſettled at this Day, that all thoſe who 
aſſemble together with a felonious Intent, 
the Execution whereof cauſes either the 


Felony intended, or any other to be com- 


mitted, or with an Intent to commit a 
Treſpaſs, the Execution whereof cauſes a 
Felony to be committed, and continue to- 


gether abetting one another till they have 


Manſlaughter only in the Perſon who 


put their Deſign in Execution; and alſo all 
who are preſent when a Felony is commit- 
ted, and abet the doing of it, are as much 
Principals as the Perſon who does the Fact: 
And it may be Murder in the Abettor, and 


actu- 


P2incipal and Acceſſozy: 
actually did it; as if there were Malice 
in the one, and none in the other. 


Neither is it neceſſary that the Aber-, 


tor be within View when the Fact is com- 


mitted, or that the Party on whom the Felo- 


ny is committed be under any Terror in 


reſpect of the Abetment, for it is ſufſicient 


for this Purpoſe, that the Perſon who does 
the Fact, is emboldened in ic from the 
Hopes of preſent and immediate A ſſiſtance 
from the Abettor. As where diverſe com- 
bine together to ſtand by one another in 
the Breach of the Peace, with a general 
Reſolution to reſiſt all, Oppoſers, and in 


the Execution of ſuch Deſign a Murder is 


committed, while one of them happens 
to be at a Diſtance out of View. Or where 
diverſe Highway-men, being in che ſame 
Gang aſſault a Man on the Highway to rob 
him, and one of them rides from them, and 
in the ſame Highway out of their View 
robs another Perſon. Or where diverſe go 
together with an Intent to commit a 
Burglary, and ſome break the Houſe, and 
others watch, &c. But if diverſe accom- 
pany one another, in the doing a Jaw- 
ful Act, and one of them happen to kill a 
Man; he that gives the Wound is only 
guilty of the Homicide, and the others are 
neither Principals nor Acceſſories. Alſo if 
the Act intended were a bare Treſpaſs, and 
one of the Company commit a Larceny, 
it is Felony in him only, becauſe it is a 
Crime entirely different from that intended, 
and not cauſed by the Execution of it. Alſo 
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298 Of the Arraignment of the 
if a Man happen by Accident to be preſent 
when a Felony is committed, and is barely 

+ paſlive, and neither encourages it, by 
ſhewing an Aſſent to it, or otherwiſe, nor en- 
deavours to hinder it, nor to apprehend the 

Offender, he ſhall not be eſteemed either a 
Principal or Acceſſory. Yet if he be of 

S. 10. Age, he is puniſhable by Fine, &c. for his 
Negligence, both in not endeavouring to 
prevent the Felony, and in not endeavour- 

| ing to apprehend the Offender. _ 

Mhere Sec. 5. Where a Man procures a Felony 

Perſons to be committed in his Abſence, and no 


—_—_ one but himſelf can be adjudged: a Princi- 


als. pal in it, he himſelf is a Principal. As 


ect. 11. where a Man perſuades another to drink a 
poiſonous Liquor, under the Notion of a 
Medicine, who afterwards Drinks it in his 
Abſence, or where A. intending to Poiſon 
B. delivers a poiſoned Potion to C. to be by 
him delivered to B. and C. knowing nothing 
of the Matter, delivers it in A.'s Abſence ; 
or where one incites a Madman to kill an- 
other, who accordingly kills him in the 
other's Abſence. And in theſe Caſes thoſe 
are alſo in like manner Principals who are 
preſent when the Poiſon is infuſed, ec. and 


conſent to it. But thoſe who commanded. 


or adviſed it, but were abſent when it was 
5 infuſed, are only Acceſſories. 

Set. 12. Seck. 6. By the expreſs Purview of 3 H.). 
See B. 1. 2. All who are Acceſſories before to the for- 
cible taking of a Woman, made Felony by 


that Statute, though abſent at the taking, 


or Acceſſories after by wittingly receiving 
her, are puniſhable at Principals, 2 
Sed. To 
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cipal, and therefore if a Wife procure a 
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Se#. 7. Where a Statute makes any Of. Principal 
fence Treaſon or Felony, it does by a natu. £74 4ccef- 
ral Conſequence make all Perſons Princi- fory in Of 


fences a- 


pals or Acceſſories in ſuch Treaſon or gainſt 


Felony, upon the ſame Circumftances as Staiures. 
would make them ſuch in Treaſon or Felo- Se. 13, 
ny at the Common Law: For it is a recei- . 

ved Rule to conftrue Statutes according to 

the Reaſon of the Common Law, as to 

! not ſettled by the Statutes them- 

elves. | b 


Sec. 8. The Offence of the Acceſſory The 4 


can never riſe higher than that of the Prin- H 
Stranger to murder her Husband in her 8 
Abſence, ſhe cannot be ſaid to be Acceſſo- Princi- 
ry to Petit Freaſon, but only to Murder, pal. 
becauſe the Offence of the Principal is but 5 75: 
Murder ; as hath'been more fully ſhewn, 
B. 1. Chap. 32. Sect. 7. ads 

Seck. 9. All thoſe who by Hire, Com- Hbat 
mand, Counſel or Conſpiracy, and alfo, 24 


as it is generally holden, all thoſe who by ——— 


ſhewing an Approbation or Aſſent, encou- before. 


rage another to commit a Felony, but are Se&. 16. 
ſo far abſent when he commits it, that he | 
could not be encouraged by any Hope of 
immediate Aſſiſtance from them, are 
Acceſſories before, both to the Felony com- 
mitted, and to all others chat happen in 
and by the Execution of it, unleſs they 
countermand their Encouragement ] before 
it is committed. | | 

Sect. 10. The Indictment againſt a Man 


as Acceſſory before, needs not ſhew the 


ſpecial Manner of the Abetment; but only 5. 17. 
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S. 18. 


Of the Arraignment of the 


in general quod felonice, 8&C. abettawit, incitavit 
& procuravit, c. and the like general 
Charge is ſufficient as to thofe who are 


Principals by being preſent, Cc. and as to 


the Acceſſories after. | 
Se#. 11. If a Man adviſe a Woman to kill 


her Child as ſoon as it ſhall be born, and 


ſhe kill ic accordingly, he is an Acceſſo- 


ry to the Murder, though at the Time of 


the Advice given, the Child not being 


born, no Murder could be committed of it. 


Alſo if I command A. to beat B. and he 


beat him in ſuch a Manner that he dies 
thereof, I am Acceſſory to the Felony, be- 
cauſe it happened in the Execution of a 


Command which naturally tended to en- 
danger the Life of another. And 4 fortior;, 
if I command A. to rob B. and he in rob- 


bing kill him, or to burn the Houſe of 4. 
and he in burning it burn alſo the Houſe 
of B. I am Acceſſory to both Felonies. And 
it is laid that if A. kill B. in attempting to 


rob him in Purſuance of my Command, but 
do not rob him, yet I am an Acceſſory 


to the Murder, being the direct and im- 


mediate Effect of an Act done in Executi- 


on of my Command to commit a Felony. 


But if I perſuade 4. to poiſon B. and he 
give him Poiſon accordingly, and B. eat 
Part of it, and give the reſt to C. who dies 
of it, I am guilty of a great Miſdemeanour 
only, but am not Acceffory to the Murder ; 
becauſe it was not the direct and immediate 
Effect of the Act done in Purſuance of my 
Command, but happened accidentally thro' 
the Act of B. to which I was not oy. 

| | Se 12. 
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Seck. 12. It is holden generally in ſome 8. 19. 
Books, that in all Caſes where a Felony 
enſues on an unlawful: Act commanded by 

another, and executed in the ſame Manner 

as it was commanded, the Commander is 
an Acceſſory to the Felony; but Qsære if 
this be not rather too general. | 
Sect. 13. If the Felony committed be the S. 20. 
ſame in Subſtance with that which was in- 
tended, and variant in ſome Circumſtances 
only, the Abettor of the Intent is an Ac- 
ceſſory; as if A. adviſe B. to kill C. in the 
Night, and he kill him in the Day, or to 
kill him at D. and he kill him at E. or to 
poiſon him, and he ſtab or ſhoot him. But seg. ar, 
if I command a Man to kill 4. or to burn 22. 
the Houſe of 4. being well known co him, 
and he kill B. or burn the Houſe of B. or if 
I command him to ſteal a Horſe, and ke 
ſteal an Ox; or to commit one Kind of 
Felony, and he commit one of a different 
Nature, as to rob 4. of his Plate as he is 
| going to Market, and he break open his 
Houſe in the Night, and there ſteal it, 1 
am no Acceſſory, becauſe the Act done 
varies in Subſtance from the Command. 
Sect. 14. He who barely conceals a Fe- 
lony, intended by others, is guilty only of 
a Miſpriſion of Felony, but ſhall not be 
deemed an Acceſſory. 
| Se#. 15. No one can be puniſhed as an 
Acceſſory to Homicide per infortunium, or ſe 
Defendendo, becauſe they are nor Felonies, 
and therefore if one indicted of Murder be 
found guilty of ſuch Homicide only, thoſe 
who are only charged as his — 
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S. 24. ſhall go quit. And ſo alfo ſhall choſe who 


are charged only as Acceſſories before, 


where the Principal is found guilty of 
Manſlaughter, to which there can be no 


ſuch Acceſſories, becauſe there could be no 


Acceſſories 


Premeditation, And Quære if thoſe char. 
ged as Acceſſories after ſhould not be dif. 
charged at Law, where the Principal was 
admitted to his Clergy upon a Conviction 
of Manſlaughter, becauſe there could be 
no Judgment againſt the Principal, bur the 
Law in this reſpect ſeems to be altered by 
I Anne 9. l „ 

Sect. 16. Generally: any Aſſiſtance given 
to one known to be a Felon, in order to 


| hinder his being apprehended, or tried, or 


Set. 26, 
27. 


ſuffering the Puniſhment to which he is 
condemned, makes that Man that gives him 
ſuch Aſſiſtance an Acceſſory after the Fact. 
As where one helps him to a Horſe, or 
Money, or Victuals for his Eſcape, or har- 
bours and conceals him in his Houſe, by 
Reaſon whereof thoſe whoſpurſue him, can- 
not find him, &c.. or reſcues him from an 


Acreſt, or voluntarily ſuffers him to eſcape, 


or oppoſes thoſe who would apprehend 


him, or, as ſome ſay, barely receives him 


into his Houſe. But Qaære if there muſt 
not be ſome farther Circumſtance ſhewing 
ſome Aid or Aſſiſtance given to the Party 
as to the Preventing his being apprehended, 
&c. However it ſeems clear, that the Re- 
ceiving into my Houſe, or giving Money 
or Victuals to a Man under Bail for Felony, 
does not make me an Acceſſory, becauſe 
the Felony cannot be concealed, —_ = 
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Trial hindered by it. Alſo ic ſeems agreed S. 15. 


that neither the Sending a Letter in order 


to procure the Deliverance of a Felon, nor 


the Adviſing his Friends to perſuadeWitneſ- 


ſes not to come againſt him, nor even the 


labouring of Witneſſes in Purſuance of ſuch 
Advice, nor the Suffering a Felon in my 
Houſe to go at large, nor the bare Con- 
cealment of a Felony, make a Man an Ac- 
ceſſory, tho theſe Four laſt mentioned Pra- 
ctices are Crimes of a very High Nature. 


Sect. 17. Allo before 3 & 4 V. & M. 9. 


The Receiving of Goods known to be ſtoln, 
did not make a Man an Acceſſory, but by 


that Statute, if any one ſhall buy or receive 


Goods feloniouſly ſtolen, knowing the ſame to be 


ſtolen, he ſhall be deemed an Acceſſory 2 the 
Fad, and by 1 Anne 9. may be proſecuted 
for a Miſdemeanor before the Principal 
ſhall be convicted. 45 

Seck. 18. There can be no Doubt but that, 
in order to make a Receiver Acceſſory to a 
Felony, he muſt have ſome Notice of it ex- 
preſs or implied. But Quære whether the 
Receiver of a Perſon attainted in the ſame 
County, ſhall be conſtrued to have been ſo 
far conuſant of the Attainder, as to be made 


an Acceſſory in reſpect of ſuch Receipt, 


without ſome Proof of actual Notice. 


Sect. 19. No Receipt of a Husband by his 


Wife ſhall make her an Acceſſory after the 
Fact, but it ſeems that ſhe may be an Ac- 


ceſſory before by procuring him to commit 


it. Alſo if a Husband receive his Wife, or 
a Maſter his Servant, or a Servant 9 4 
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Maſter, after a Felony committed by ſuch 
Wife, Maſter, or Servant, they ſhall be 
deemed Acceſſories after the Fact in the 
ſame Manner as if they had been Stran. 
gers. 5 — | | 


Sect. 20. A Man ſhall never be conſtrued 
an Acceſſory to a Felony in reſpect of the 


Receipt of a Perfon who at the Time was 
not a Felon, but afterwards becomes ſuch, 
as where one receives another who has 


wounded a Perſon dangerouſly, that after: 


wards dies of the Wound. 5 
Se8. 21. In all Caſes of Felony, if the 


The Prin- Principal be ſo far acquitted, that he may 
cipal muſt plead his Acquittal in Bar of a ſubſequent 
be firſt at- Proſecution for the ſame Felony, the Ac. 


fainted, 
&c. 


/ 


ceſſory ſhall be diſcharged, according to 


the Rule «bi nullum factum, ibi fortia nulla. 
Sed. 22. Where the Law requires the At. 
tainder or Cunvidtion of the Principal be- 
fore the Acceſſory ſhall be convicted, ſuch 
Attainder and Conviction ought to be at 


the Suit of the ſame Party, whether King 


S8. 39. 


8. 40. 


though erroneouſly, of the 


or Subject, and for the ſame Crime, of 


which the Acceſſory is to be convicted. 
But if the Principal be 9 attainted, 

ame Felony 
with which the Acceſſory is charged, ſuch 
Attainder, while it ſtands unreverſed, is as 


ſufficient for this Purpoſe, as if there had 


been no Error in it. Let if the Principal 


be attainted, and then the Acceſſory, the 
Reverſal of the Attainder of the Principal 


ipſo facto reverſes that of the Acceſſory, 
and the Heir may have a Mortdanceſtor a. 
gainſt the Lord, having entred ___ wr 
e and 


Of the Arraignment of the | 


at this Day, that the Acceſſory may be 
arraigned, and put to anſwer, though he % 4h 
cannot be tried before the Principal has 
appeared, unleſs he deſire it. „„ 
Sect. 26. It hath been ſtrongly holden, 8. 46. 
that if a Man be indicted as Acceſſory to 


Lands of the Acceſſory as having eſcheated 

to him by reaſon of the Attainder | 
Se#. 23; It ſeems to have been the better S. 41. 

Opinion before 1 Anne 9. that wherever 

the Attainder of the Principal was pre- 


vented by his Dying, or having his Clergy, 


or being pardoned, or ſtanding Mute, Cc. 
whether before or after his Conviction, the 
Acceſſory ſhould not be arraigned. But S. 42. 
the Death or Pardon of the Principal after 
his Attainder could never avail the Acceſ- 

fem: 55; 42 

9. 24. And by 1 Ame 9. If any Principal 


Offender ſhall be convicted of any Felony, or ſhall 
ſtand Mute, or ſhall challenge peremptorily above 
Twenty, the Acceſſories may be proceeded againſt, S. gz 
in the ſame Manner as if the Principal had been 
W attainted notwithſtanding ſuch Principal be ad- 
mitted to his Clergy 4 or otherwiſe deli- 
wered before his Attainder, and ſuch Acceſſory 
ſhall ſuffer the ſame Puniſhment on biss Conviction, 


&c. as he ſhould have ſuffered if the Principal 


| bad been attainted. And by the ſame Statute S. 44. 
Perſons guilty of buying, or receiving ftolen Goods 

may be proſecuted, as for a Miſdemeanor, and 
puniſhed by Fine and Impriſonment, although the 
Principal be not convicted before, which ſhall ex- 

empt the Offender from being puniſhed as Acceſſo- 

n, if the Principal be afterwards convicted. 


Sef. 25. It ſeems the prevailing Opinion Trial ef 
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Acceſſory. 
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8. 47s 


Acceſſory 


ny in a 
different 


County. 


an Acceſſory, to ſhew that all the Princi. 


as Acceſſory to one of them only, it is no 


to ſuch Principal, that the others have not 


to a Fe- Law, if a Town extended into the 


Of the Arraignment of the 


more than one, and one of the Principaſs 


appear, and be convict, the Court may, if 
they pleaſe, try the Acceſſory, as Acceſſo- 
ry to ſuch Principal, and condemn him if 
found guilty, and if acquitted, try him a- 
gain as Acceſſory to the other, when he 
ſhall appear. But there are ſtrong Autho- 
rities to the contrary, and unleſs there be 
ſome very particular Circumſtances, it can. 
not but be a weighty Motive to induce the 
Court in Diſcretion to reſpite the Trial of 


pals have not appeared, '&c. But if there be 
ſeveral Principals, and a. Man be charged 


Objection to his being tried as Acceſſory 


yet appeared, &c. 8 
Sect. 27. If the Principal and Acceſſory 
appear together, and the Principal plead the 
general Iſſue, the Acceſſory ſhall be put to 
plead alſo, and if he alſo plead the general 
Iffue, both may be tried by one Inqueſt; 
but the Principal muſt be firſt convicted, 
and the Jury ſhall be charged, that if they 
find rhe Principal Not guilty, they ſhall 
find the Acceſſory Not guilty. But if the 
Principal plead a Plea in Bar, or to the 
Writ, the Acceſſory ſhall not be driven to 
anſwer till ſuch Plea be determined. 
SeF. 28. It ſeems, that by the Common 


County of A. and B. being both of them 
ſuch Counties which could join with o- 
thers in taking an Inqueſt, and a Felo- 
ny were committed in that Pare which 
lay in A. and there were Acceſlories in — 
| att 


\ 
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part which lay in B. an Appeal might be 
brought againſt the Principals and Acceſſo- 

ries in A. and the Trial ſhould be by a 
| Joinder of Counties, But if either of the 
Counties were ſuch as could not join with 
a another in taking an Inqueſt, it ſeems that 
; an Appeal againſt the Acceſſory could not 
: be brought in either. And for the ſame 
e 


Reaſon it hath been ſaid, that by the Com- 
mon Law there could be no Indictment of 
f an Acceſſory in one County to a Felony in 
l another, becauſe the County in which his 
0 Offence aroſe could not take Conuſance of 
d the Principal Felony. 
10 Sect. 29. But by 2 & 3 E. 6. 24. An Ap- S. 49 


ry veal of Murder may be ſued in the County where 
of the Party ſhall die, as well againſt the Principals 
8s Acceſſories, in whatſoever Place the Acceſſo- 
1 nes ſball be guilty, and the Fuſtices ſhall proceed 
he againſt: ſuch Acceſſories in the ſame County where 
to i ſuch Appeal ſhall be ſo taken, in like manner as 
ral Wa ;# che ſame Offence of Acceſſory had been commit 
it; * in rhe ſame County, as well concerning the 
N — by Jurors of the ſame County, as other- 
wiſe. | | 
= Seck. 30. And where any Felony ſhall be com- 


mitted in one County, and there ſhall be Acceſſo- 
ries in another, an Indi ent found againſt the 
Acceſſories, before Faſtices NF Peace, or other Fu- 
ſrices or Commiſſioners to inquire of Felonies in 
the County where ſuch Offences of Acceſſories ſhall 
be done, ſhall be as effettual, as if the Principal 
Offence had been done where the [ame Indict nent 


h 0 gainſt the Acceſſory ſhall be found. And the S. 50. 
— Valin, of Gaol- Delivery, of Oyer and Ter- 
— miner, or Two of them, of or in (uch County 


2 where 


308 


ceſſory in the County where it fits, to 


in the Purview of this Statute, being a r. 


_  ficial Conſtruction, 


Of the Arraignment of the 
where the Offence of the Acceſſory ſhall be com: 


mitted on Suit to them made, ſhall write to th; K 
Cuſtos Rotulorum, or Keepers of the Record; ti 
where ſuch Principal ſhall be attainted or convit, St 
to certify them if ſuch Principal be attainted, N 
convicted, or otherwiſe diſcharged, who ſhll N 
thereupon make Certificate in Writing under Seal, a 
whether ſuch Principal be attainted, convicted, i 
otherwiſe diſcbarged or not, and after ſuchCertifica: ha 
ſhall be made, the Fuſtiices thereto authoriſed, ſhall fer 
proceed upon ſueh Acceſſory, in the County wherein Ki 
he became Acceſſory, in ſuch manner as if bu ift 
the ſaid Principal Offence and Acceſſory bad beer in 
committed in the ſame County wherein the Offent ane 
of the Acceſſory ſhall be done, and ſuch Ace. Re 
ſory ſhall anſwer on bis Arraignment, and rectin. cia 
ſuch Trial, &c. as is uſed in other Caſes of Fb. by 
ny, &c. | | mo 
Seck. 31. An Indictment againſt an Accel. wh 
ſory, in Purſuance of this Statute, in the cou 
County wherein he was Acceſſory, ought as t. 
expreſly to recite that the Principal did that 
the Felony in the other County, and it c: 
not barely that he was indicted for Kin 
5 Prit 
Sect. 32. The King's Bench, in Relat- vict. 
on to a Perſon there indicted, as an Ac ll ſeen 


a Felony in another, and the Lord High 
Steward, in Relation to a Peer to be tried 
before the Lords on an Indictment againſ 
him as Acceſſory in one County to a Felon) i 
in another, have been conſtrued to be will- 


medial Law, and therefore to have a bene 


Ol. 


* 


Pfincipal and Acceſſozy; 


by Sect. 23. Not only the Juſtices of the 
be King's Bench, but any other Juſtices, wri- 
4 ting for a Certificate in Purſuance of this 
7 Statute, ought to do it by Writ in the King's 
ed, Name, and not by Precept in theic own 
all Name, and under their own Seals, for it is 


a Writing from Juſtices to Juſtices. 
Sect. 34. Where ſome of thoſe ſuppoſed to 
have been Acceſſories to a Felony in a dif- 


King's Bench, in Purſuance of the Statute, 
if there be a Likelihood that others will be 
in the ſame Manner proceeded againft in 
another Court, it is adviſable to ſend for the 
Record relating to the Principal by a ſpe- 
cial Writ formed on the Statute, and not 
by Certiorari, becauſe that would wholly re- 
move the Record into the King's Bench, 
which might cauſe a Doubt, whether it 
could be certified on a ſubſequent Writ, for 
as to the Court below it might be objected, 
that being no longer a Record of ſuch Court 
it cannot be certified by it, and as to the 
King's Bench ic might be objected, that the 
Principal was neither attainted, nor con- 
victed there, as the Words of the Statute 
ſcem to require, 1 


ferent County are proceeded againſt in the 


30 
8. 3. 
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anding 
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8. Is | 


8 
S. 4. pleaded, and put himſelf on his Country, be 


ſaid to ſtand Mute, as where a 


— 


— : P” a — 


GH W. 


O ſtanding Mute. 


Sec. Ne T only he who makes no An. 

ſwer at all, but he who refuſes to 
make any Anſwer but what is impertinent, 
or refuſes to put himſelf on his Trial in ſuch 
manner as the Law direas, may properly be 
an refuſes 
to plead in Chief, or the genergl Iſſue, but 
inſiſts on ſome frivolous Defence, or where 
a Man having pleaded a good Dilacory, 
refuſes to plead over to the Felony, (in 


which Caſe, after ſuch Plea found againſt 
him, he ſhall not be admitted to plead in 
Chief, but ſhall be adjudged to his Penance, 


in the ſame Manner as it he had not pleaded 
ar all) Or where a Man having pleaded 
ou Plea, or the general Iſſue, refuſes to put 

imſelf on the Inqueſt, viz. to be tried 
by God and his Country, &c. and as ſome 
have ſaid, he who challenges above the 
Number allowed by Law, on a Trial for 
Felony, ſhall be dealt with as one who ſtands 
Mute ; but others have holden that he ſhall 
be hanged. But clearly, he who demur 
cannot be ſaid to ſtand Mute. Neither 
ſhall he who has confeſſed himſelf guilty, or 


after 


pt l ” 
a — 
= 
* 


Ok ſtanding Mute. 
afterward demeaſned as one who ſtands 
Mute, in reſpe& of his ſubſequent Silence, 

but the T1ial ſhall proceed, &c. as in com- 
mon Caſes. | 

Seck. 2. Where a Priſoner ſtands Mute How tried 

without making any Anſwer ar all, che p of Mas 
Court ſhall take an Inqueſt of Office by the 8. 6. 
Oath of any Twelve Perſons that happen 
to be preſent, whether he do ſo of Malice, or 
by the Act of God: But after an Iſſue is join- 

t ed, if the Priſoner ſtand Mute, when the 

0 Jury are in Court, ſuch Inquiry ſhall be by 

them If a Man anſwer, but not effectual- 

h ly, it is needleſs to make any ſuch Inquiry 

de at all, becauſe the Malice appears. If the 

eg Priſoner be found to ſtand Mute by the Act 
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ut of God, the Court ſhall not only cauſe the 8. 1. | 
| Felony to be inquired of, but alſo whether | 
y, the Priſoner be the ſame Perſon, and all | 


* other Matters which he might have pleaded, 


19.40 4% 


aft and it ſeems that ſuch Inquiry ſhall be by a ü 
in U returned in the ſame Manner as if the | | | 
e, efendant had actually pleaded. 1 


SeF. 3. Wherever one attainted ſtands Perſons ap- 


el | VI 1 
d 3 Mute to the Demand why Execution ſhould pen”; 4 
put not go againſt him, it ſeems ſettled at this 2 1 


Day, that he ſhall not be awarded to his 5. 8. 
Penance, but to the ſame Execution that 
would have been awarded if he had not 


< 3 
* 9 
9 rr 
＋ͤ%%ee„%%! A Ar os rs rr —— — 


4 % 7 . 


— ſtood Mute. And if the Attainder were on 
nds Verdict or Confeſſion, and the Party have 
val always continued in Priſon, it ſeems that 
m ſuch Execution ſhall be awarded without 
hes any Inquiry whether he ſtand Mute by Ma- 


lice, or whether he be the ſame Perſon. But 
if a Perſon fo attainted, be retaken after 
X 4 an 
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an Eſcape; or if a Perſon attainted by oui 
lawry, Cc. ſtand Mute to the Demand why 
Execution ſhould not go againſt him, it 
ſhall be inquired whecher he ſtand Mute of 
Malice, or of the Act of God, and if it be 
found of Malice, Execution ſhall go with. 
out farther Inquiry; but if it be found to be 
of the Act of God, it ſhall be farther inqui. 
red, whether he be the ſame Perſon o 

not. VV 
High Seck 4. Standing Mute to an Arraignment 
Treaſan. of High Treaſon, or Petit Larceny, is equi. 
S. 9. 10. valent to a Conviction by Verdict or Col. 
feſſion; and conſequently ſubjects the Cri. 
minal to the like Judgment, &c. as ona 
Convicton. Neither do I find it any where 
holden, that there is a Neceſſity, that the 
Party any further probably appear to be 
guilty, or that any Evidence be examined 
to prove him ſo, before he ſhall be con. 
demned or executed. But this is adviſabl: 
where one ſtands Mute on an Araignment 
of Felony, as ſhall be more fully ſhewn in 
the next Section. It is not clearly agreed, 
whether a Defendant ſtanding Mute to an 
b Appeal of Felony, ſhall have Judgment af 
" Penance, or to be hanged, but the greater 
Number of Authorities ſeem to incline to 
the former Opinion. e | 
Felony. Sect F. By33 H. 8. 12: If awe indicted of Trea. ; 
S. i1. ſon, Miſp-ifion of Treaſon, Murder, Manſlaugh. i 
| ter, or Bloodſhed, &c. within the Verge, ubji-i 
nately refuſe to anſwer direfly, or ſtand Mut, 
he ſhall bave like Judgment, 8c. as if be wer 
found guilty. But as to other capital Felonies, 
whether by Common Law or — 


Of ffanding A 


„Rule laid down by W/m. 1. 12. the Equity 
y whereof ſeems to extend to Petit Treaſon, 
it is to be obſerved, by which ic is enacted, 


of That notorious Felons which openly be of evil 
be Fame, and will nct put themſelyes on Inqueſts 
he of Felonies, that Men ſhall charge them with be- 


3173 
S. 13. 


be fore the Fuſtices at the King's Suit, ſhall baue 


ui ftrong and bard Impriſonment, as they which re- 
or fuſe 10 ſtand by the Common Law of the Land. 
But this is not to be underſtood of ſuch Priſoners 


nt as be taken on light Suſpicion. And therefore 
us regulacly in Felony it is adviſable for the 
Mt Judge to examine the Evidence before he 
Ihe proceed to give Judgment of Pain Fort & 
2 Dure, unleſs the Priſoner be a notorious fe- 
ere lon : openly of Evil Fame. If a Perſcn 


ſtanding Mute were only charged on a 
light Suſpicion, the proper Puniſhmene 
ſeems to be Fine and Impriſonment. 


8. 14. 


S. 15. 


Sect. 6. The Judgment of Pain Fort & Fuds- 


on. 

ble Dure, given againſt a Felon who ſtands gain 7 
ent Mute, whether Man or Woman, is that he & 3 
in be remanded to the Place from whence he 8. 16, 1. 
ed, came, and pur in ſome low dark Room, and 

an there laid on his Back, without any Cover- 

t of ing, except for the Privy Parts, and that 


as many Weights be laid on him as he can 
bear, and more, and that he ſhall have no 
Suſtenance but of the worſt Bread and 


716: Water, and that he ſhall not eat the 
190. ſame Day on which he drinks, nor drink 
%. the ſame Day on which he eats, and that 
lutt he ſhall ſo continue till he die. And 
wert conſequently if this Judgment be once gi- 


ven, the Party can't ſave himſelf by putting 


1 


himſelf 
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Of ſtanding Mute. 
himſelf on his Trial. But it is uſual before 
this Judgment is given, to endeavour to 
compel the Party to plead by tying his 
Thumbs together with Whipcord, and by 
other Hardſhips. . 
Se. 7. Wherever a Perſon arraigned for 
Felony by ſtanding Mute, and being ad- 
judged to his Penance, prevents the At. 
tainder which otherwiſe he might have 
incurred, he forfeits his Chattels, and faves 
his Lands. But the Chattels ſo forfeited 
hall not be delivered to any one claiming 
them under a Grant from the Crown, till 
he ſhzw a good Title under ſuch Grant, 
But if he have only a Grant of Felons 
_ Goods, or, as ſome ſay, if he have a Grant 
of all Goods of Felons and Fugitives, ſo that 
ſuch Perſons for any Fault ought to loſe Life ur 
Member, or ſball fly or refuſe to ftand to Fudg- 
ment, or do any Treſpaſs for which they ought t 
Joſe their Chattels, without expreſs Mention 
of the Goods of thoſe who ſtand Mute, 
— will not be ſufficient for this Pur - 
Ole. 
n Sect. 8. By the Common Law, if a Per- 
ſon ſtand Mute to an Appeal of Larcem, 
the ſame Inqueſt which is to inquire whe- 
ther he ſtand Mute of Malice or nor, ſhall 
be alſo charged to inquire whether the 
Goods in the Appeal are the Appellant's, 
and whether the Defendant were taken on 
freſh Suit, &c. which Points being found 
for the Appellant, he ſhall have a Refticuti- 
on. And 2xzre if the Proſecutor of an In. 
ditment of Larceny be nor likewiſe inritled 
to a Reſtitution, on the Defendant's ſtand- 
T : | ing 
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re ing Mute, by the Equity of 21 H. 8. xr. 
to the expreſs Words whereof extend only 10 | 
lis the Goods of Felons found guilty, or otherwiſe at- 4 


— — 
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tainted. | 
Sect. 70 If it be not otherwiſe ſpecially cg. 
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or provide yY ſome Statute, wherever a Man 8. 24- 
d- ſhall be allowed his Clergy upon a Con- 
u. viction by Verdict or Confeſſion, he ſhall 
ve have it upon his ſtanding Mute. Neither 


doth a Statute which takes away the Bene- 


ſeem not within the Purview of this, but for 
this Matter I ſhall refer to Chap, 33. con- 


ed fic of the Clergy from Perſons convicted of 1 
ng a Crime, thereby take it away from Per- | 
ll ſons ſtanding Mute. But by 3 & 4 IP. & M, 11 
nt, 9. F any Perſon ſhall be convicted of any Offence, [| 
ns for which by any former Statute he is excluded 11 
nt from his Clergy, if thereof convict᷑ by Verdict or 4 | 
i WY Confiion, if Be Band Mute, be ſhall not be ad. Vi 
Of mitted to it, But appeals and Offences ex- | ö 
aps cluded from Clergy by ſubſequent Statutes, | 
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N ſire 

C H A P. 5 LIFE: rec 

| . En 

O Confeſſion and Demurrer. if 

. e | | the 
8 % Sed. . FYONFESSIONS are either I ** 
eon expreſs, or implied: An ex. J | 


expreſs. preſs Confeſſion is where a Perſon direaly Ml . * 
. confeſſes the Crime charged againſt him, 
which is the higheſt Conviction that can 
be, and may be received after the Plea of 
Not guilty recorded, notwithſtanding the 
Repugnancy ; for the Entry is, that the 
Defendant Poftea, or relicta werificatione, cop. 
novit indictamentum. Such Confeſſion of an 
Inditment of Treſpaſs carries with it fo 
ſtrong a Preſumption of Guilt, that it 
eſtops the Defendant to plead Not guilty 
to an Action for the ſame Matter, but 
Quære if it have the like Effect in capi- 
r 
42 Ses. 2. If a Perſon on his Arraignment 
for a capital Crime confeſs himſelf guil- 
ty, yet if the Judge have Reaſon to ap- 
rehend that ſuch Confeſſion proceeds ca 


rom Far, Dureſs, or Weakneſs, &c. he to 
may refuſe to record it, and ſuffer the Par- or 
ty to plead Not guilty. me 
1 no 


Hf. 
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Seb. 3. An implied Confeflion is where Confeſton 
2 Defendant in a Caſe not capital without impled. 
making any direct Confeſſion or Plea, de- 5 
fres to ſubmit to a ſmall Fine, and this the 
Court in Diſcretion, may either refuſe to 
receive, or may admit it by ſuffering an 
Entry that the Defendant poſuit ſe in gra- 
tiam Regis, which doth not eſtop him 
to * Not guilty to an Action, nei- 
ther does any Confeſſion debar a Man | 
from the Privilege of moving in Arreſt of 8. 4. 
Judgment. X | 
Sect. 4. A general Demurrer is alſo an s. 5. 
implied Confeflion of the Indictment as 
laid, and it is ſaid by the beſt Authors, that 
if the Indictment be good, Judgment and 
Execution, ſhall go againſt the Priſoner, 
But I can find no Book-caſe to this Pur. 8. ; 
poſe : And it hath been adjudged, that if ; 
an Appellee demur to an Appeal by Reaſon 
of the Inſufficiency of the Declaration, or 
demur generally to the Declaration, and 
demand Judgment thereof; or if he de- 
mand Judgment of the Appeal after Oyer of 
the Writ and Proceſs, becauſe ſuch Writ 
and Proceſs are inſufficient, he ſhall not be 
thereby concluded to plead over to the 
Felony, either at the ſame Time, or af- 
terwards. | 
SeF. 5. But it ſeems, that in criminal 
Caſes, not capital, if the Defendane demur 
to an Inditment, whether in Abatement, 
or otherwiſe, the Court will give final Judg- 5. 5, 
ment only, for in ſuch Caſes there can be | {| 
no Demurrer in Abatement, except it be to | 
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CHAP. XXXIL 
Of Sanctuary. 
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Jeck. 1. THE Privilege of Sanctuary be- 8 
ing taken away by 21 Fac. 1. 

28. I ſhall be the more Brief in conſider. 

in it. - 

84. 2. Before that Statute a Sanctuary 8. 2 
gave all who fled to it for Safeguard, and 
continued within it, a Freedom from being 
apprehended, or compelled to anſwer for 
any Crime to which its Privilege extend- 


Sect. 3. It belonged of common Right to S. 3. 
every Church and Churchyard, for Forty 
Days, but could not be claimed for longer 
Time, by Force of any Bull or Preſcription, 
but only by Grant from the King, which, if 
not made ſince Time of Memory, muft 
have been allowed ſince ſuch Time in 
Eyre. And it depended on ſuch Grant a- 
lone as to its Exemption from Tem- 
poral Courts, though it gained not the 
* of Sanctuary till it had the Pope's 
ull. | ; 
Sekt. 4. It was no farther a Protection S 4 
from civil Actions, than to ſave the De- 


fendant from Execution of his Body. 9 
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if it were granted by general Words, it 
extended not to High Treaſon, or Sacri. 
lege, but only to Felonies and inferior wn 
Crimes, nor even to theſe if committed 
by a Sanctuary Man. Neither was it al. 
lowed to any one who did not plead it 
before any other Plea, and properly make 
out his C . 
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Ok Clergy; 


CHAP. XXXII. 
Of Clergy. 


Seck. 1. NCIENT LM ſome of the 


1 Clergy inſiſted, that by the 


Law of God, their Perſons were ſo ſa- 


cred, that they were not liable to be pu- 
niſhed with Loſs of Life,or way" He” any 
ſecular Judge: But the true Riſe of this 
Privilege ſeems owing to the Canon 
Law, which gives it to all Perſons in holy 
Orders, and is ſo far in Force here as it has 
been received, and is conſiſtent with the 
Common and Statute Law. 

Sect. 2. Before the Statute of Articuli Cleri, 
15. Clergy was generally denied to thoſe 
who had abjured, or had any other way 
confeſſed themſelves guilty, bur this is re- 
medied by that Statute. Alſo before 25 Ed. 


32T 


By eohom 


demanda- 


ble. 


& 2. 


3, 4. it was often denied to Perſons in in- 


ferior Orders; but by that Statute, all man- 
ner of Clerks, as well ſecular as religious, &c. 
ſhall enjoy the Privilege of holy Church, &c. And 
by the favourable Ae of this Sta- 
tute, it was the common Practice to allow 


the Benefit of Clergy not only to Perſons 


actually in holy Orders, but alſo to all 
Perſons who by a common Poſſibility might 
ſometime take Orders, which was tried 
by putting them po a Verſe; neither 


Was 


a Ad at at. 
FR, OY, L . 
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—_ Of Clergy. e 
wWuas it any Objection, that Perſons demand. 
ing Clergy were Baſtards, Aliens, Excom. 

municate, or Outlaws, ſo that they were not 
Hereticks Convict, nor Jews, Mahometans, 


nor Pagans, nor under a perpe: ual and indi. a 
ſpenſable Diſability of going into Orders, a; 5 
blind and maimed Perſons formerly were, / 

Women. and Women ſtill are; nor liable to the Ob 6 
S8. 7. jection of Bigamy, viz. of having had two 
| Wives, or having married a Widow, before a 
x Ed. 6. 12. by which the old Law con- 6 
cerning Bigamy was repealed. W 3 
Sec. 3. By 21 Fa. 1. 16. On a Convidin U 

of grand Larceny under 10 s. being no Burgla C 

ry, nor Robbery in or near the Highway, nor 4 a1 
felonious Taking from the Perſon, &c. but onh h 

ſuch an Offence for which a May might have fo 

his Clergy, a Woman ſhall be burnt in the Hand, b 
and impriſoned, &. \ lo 
. Seck. 4. By 3 & 4 W. & M. 9. Where ot 
Man being con vict of Felony, may demand bit P 

Clergy, if a Woman be convict of the like Of. fe 

fence, upon ber Prayer to have the Benefit of this ly 

Statute, Fudgment of Death ſhall not be given, be 

but ſhe ſhall Juffer the ſame Puniſhment as a Man th 

that has bis Clergy, 8c. that is to ſay, ſhall h ha 

burnt in the Hand, and farther kept in Priſm 1 

for ſuch Time, not exceeding a Year as the Fufti 10 

| ces ſhall think fit. 4 4 

8. 10. FSed. 5. Before the Statute of 4 H. 7. 1; - | 
Clergy to Any one who had been admitted to hi — 
be allowed Clergy might have it again, unleſs he had a a 
except to broken the Priſon of the Ordinary. But by d. 
Clerks, that Statute, No Perſon, not being in Order, Mi — 


who has been once admitted to his Clergy, ſha N 
bave it on a Jubſequent Arraignment. And il 


1 


Of Clergy; 
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4 Perſon arking it a ſecond Time, becauſe he irin 


Orders, have not his Letters of Orders ready, nor 
4 Certificate 7 the Ordinary witneſſing them, 
the Fuſtices ſha 

Orders or Certificate, and if he then fail, he 
ſhall lofe his Clergy as he ſhall do who is without 


Se#. 6. But by 28 H. 8. 1. Perſons in Or- 


give him a Day to bring in his. 


ders foall be under the ſame Pains and Dangers, 


&c. as Perſons not in Orders. And by 32 H.8. 
3. Perſons in Orders who ſhall be admitted to 


their Clergy, ſhall be burnt in the Hand as Lay 


Clerks, and ſhall incur all ſuch Pains, Dangers 

and Forfeitures, and be ordered for Felony to all 
Intents, Conſtruct ions, and Purpoſes, as Lay Per- 

ſons admitted to their Glergy ought to be. But 
by T Ed. 6. 12. Par. 10. In all Caſes of Fe- 

lony, except Murder and Burglary, and the 

other Crimes in that Act mentioned, every 
Perſon who ſhall be found guilty, or con- 
fels, or ſtand Mute, or not anſwer dire 

ly, ſhall have his Clergy in like manner as 

before the firſt Year of Henry VIII. And 
therefore in ſuch Caſes where Laymen may 

have their Clergy the firſt Time, Perſons 

in Ocders may have it as often as they want 
it, upon the Foot of the ſaid Statute of 
4 H. 7. except they ſhall! be outlawed, or 
challenge above Twenty, in which Caſes 

they are not within the x Ed. 6. But where 

the Crime charged againſt a Man in Or- 
ders, is by any Statute generally ouſted of 
Clergy, he ſhall have the Bengfit of it no 
more than if he were Lay. 


S. 134 


* 


324 
Certif- 
cate. 


S. 16. 


df 


the Crown, Clerk of the Peace, and Clerks 


Aſſiſe, where Attainders or Convittions of Felony 
ſhall be had, ſhall certify a Tranſcript, briefly 
containing the Effect of every ſuch Indict ment, 
&c. and Clerk attainted, &c. that is to ſay, 


the Name, Surname, and Addition of every ſuch 


Perſon, &c. and the Certainty of the Offence, 
&c. and the Day and Place of the Attainder, 
&c. or Conviction, &c. and the Day and Place 
of tbe Offence, & c. before the King in bis Bench 


| at Weſtminſter, there to remain of Record for 


ever, within Forty Days after ſuch Attainder, 
&c. if in Term, and if not, then within Twenty 
Days after the next Term, &c. on Pain of 40 8. 


Kc. and the Clerk of the Crown ſhall receive it 


without Fee, under the like Pain. Provided, 


That if there be more Perſons in ſuch Indictment | 


other than ſuch Perſons ſo attainted or convicted, 
then ſuch Clerk ſhall certify ſuch Tranſcript only 


concerning the Perſons ſo attainted or convicted, 


which ſhall be as effectual againſt ſuch Perſons a- 


gainſt whom it ſhall be objected, 8c. on à ſecond 
Arraignment, &c. as if the very Record were 
produced. And the ſaid Clerk of the Crown in 
the King's Bench, when the Fuſtices of Gaol- 
Delivery, or Peace, in any County in England, 
do write to bim for the Names of the Perſons ſo 


attainted, or convict, and certified, ſtall incon- 


tinenily certify the ſame, with the Cauſes, where- 


fore they were attainted or convicted, on Pain of 


40s. But this ſhall not extend to the Clerks of the 


Crown in Wales, or Cheſter, or Counties 
Palatine of Lancaſter and Durham, to make 
any Tranſcript of any ſuch Attainder or Convicti- 

| | on, 


: "on, before the King's Fuſtices of bis Counties in 


this Caſe Juſtices write to Juſtices, but in 


of the Clergy. 


indeed doubtful before 25 Ed. 3. de clero, 4. 


Pk Clergy; 325 
Wales. 

Sect. 8. The Juſtices may by Force hereof 
write in their own Names to the Clerk of S. 18. 
the Crown for a Certificate, and need not 
do it by Writ under their Teſte, which is re- 
quired by Conſtruction of 2 & 3 Ed. 6. 
where the Juſtices of one County write to Supra 
thoſe of another for the Certificate of the At- 9 1 
tainder, Cc. of the Principal in order to *” 
proceed againſt the Acceſſary, becauſe in 
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the other to an Officer only. 

Se#. 9. It is enacted by 3 & 4W. & M. 
9. As to Perſons who having once bad their Cler- 
gy, are afterwards indicted for an Offence in ſome 
other Country, that the Clerk of the Crown, 
Clerk of the Peace, Clerk of the Aſſiſes, where ſuch 
Perſons ſhall be convicted, ſhall, at the Reque ft 


of the Proſecutor, or any other in their Majeſties 8. 19. 
bebalf, certify a Tranſcript briefly, of the In- 

dict ment and Conviction, and the Parties having 

bad the Benefit of the Clergy, &c. and bis Addi 

tion, &c. and the Certainty of the Felony, &c. 

70 2 in ſuch other County, which Certi- 

fate being produced in Court, ſhall be ſufficient 

Proof that ſuch Perſon hath before had the Benefit 
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Sect. 10. By the Common Law, Clergy g bat 
is demandable, as well upon Appeals Crimes. 
as Indictments, for any Crime puniſh- | 
able with Loſs of Life or Member, ex- 

cept High Treaſon, and Sacrilege. It was S. 20. 


whether it were demandable in Petit Trea- 
ſon ; but this Point is cleared by that Sta- 
| | ' 3 | tute, 
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ded. | Pp | 
Seck. 13. 3Iy, That where a Statute ouſts a 


Ok Clergy: 


tute, which allows it in all Treaſons and | 
Felonies touching other Perſons than the 


King himſelf. And the Conſtruction which 
prevailed before 4 H. 4. 2. that it might be 


denied to Felons charged as i»/idiatores via- 
rum & depopulatores agrorum, is alſo remedied 
by that Statute. 5 


Sect. 11. And from hence it follows, 


Firſt, that where any one is ouſted of 


the Clergy in reſpect of the Nature of his 
Crime, not amounting to High Treaſon or 


Sacrilege, it muſt be by Virtue of ſome 


Statute made ſince 25 E. 3. 
Sec. 12. 2), That where an Offence is 

made Felony by Statute, it ſhall have the 

Benefit of Clergy, unleſs expreſſly exclu- 


Crime of Clergy, the Indictment, Cc. and 
Evidence, muſt expreſly bring che Caſe 
within the Words of the Statute: And there- 
fore if a Murder be not laid and proved to 
have been of Malice prepenſe; and the 
Offence of the Acceſlary before to have 


been done maliciouſly ; and that of a Cut - 


purſe clam & ſecrete @ perſona, Clergy can- 
not be denied. And it hath been adjud- 
ged, that an Indictment of Robbery in qua- 


dam via Regia pedeſtri ducent” de A. ad B. ſhall 


not ouſt the Offender of his Clergy by Vir- 


tue of the Statutes, which only mention 


Robberies in or. about, or near tbe Highway. 
Yet it hath been adjudged that an Indict- 
ment againſt an Acceſſary to murder before 
the Fact, by the Words malitiosè excitavit mo- 


vit & procuravit is ſufficient for this Purpoſe 


within 


P AX nn. as aloe... 1 


within the Meaning of the Words of 4 &- 
5 Pb. & Ms. which expreſly mention only 
Perſons who ſhall maliciouſly command, hire or Infra. 
_ counſel any Perſon, &c. for he who moves, 8 31 
procures and excites another to do a Fact, 
cannot but be ſaid to counſel it. Where a 
Statute excludes Clergy from a capital Of- 


, ſence at Common Law, there is no Need to 
of conclude the Indictment contra for mam Stat - 
is ti, becauſe the. Nature of the Offence js 
or not altered, but it is only left to its . 
ie Judgment, and the Party excluded from a 
erſonal Privilege of Exemption from ſuch 
is 313 8 | 
* Sect. 14. A Statute by excluding Prin- S. 26. 
u- cipals from their Clergy, doth not there- 
by exclude the Acceſſories before or af- 
a ter, & /ic & converſo. And a Statute 
1d generally excluding thoſe who ſhall be 
ſe found guilty of Murder, Robbery, or Bur- 
e- glary, or other Crime, without ſaying 
to any Thing of Acceſſories, ſhall be conſtrued 
he to intend Principals only. | 
ve Seck. x54, Where Clergy is allowable, 8. ,. 
1 · thoſe - who ſtand Mute, &c. are as much 
n- intitled to it, as thoſe who are con- 
d- victet. | 
14 Set. 16. A Statute by taking away 8. 8. 
all Clergy from thoſe who ſhall be found 
ir- guilty, doth not thereby take it from thoſe 
on who ſtand Mute, or challenge above 
45. Twenty, or are outlawed: But a Statute 
t- | taking it from thoſe who ſhall be found 
re guilty, extends as well to thoſe who ſhall 
10. confeſs themſelves guilty upon Record, 
[le : 4 as 


* 
V3 
V3 


| Df Clergr. | 
as to thoſe who ſhall be found guilty by 
Verdict. 5 e | 

Sec. 17. By 23 H. 8. 1. No one who ſhal 
be found guilty, for Petit Treaſon, or for wilful 
Murder of Malice prepenſed, or for robbing any 
Churches or Chapels, or other holy Pla- 
ces; or for robbing any Perſon or Perſons in their 
dwelling Place, the Owner or Dweller in the 
ſame Houſe, bis Wife, Children, or Servant, 
| then being within, and - in fear and dread 
by the ſame; or for robbing of any Perſon in or 
near about the Highways, or for wilful burning 
of any dwelling Houſes or Barns, wherein any 
Grain of Corn ſhall happen to be; nor any one 
found guilty of any Abetment, Procurement, help. 
ing, maintaining, or counſelling of, or to ſuch 

Petit Treaſons, or Felonies, ſhall be admitted to 
bis Clergy ; ſuch as be in boly Orders only ex- 
cepted. : 

Sch 18. But this Statute extends not to 
Perſons outlawed, nor to thoſe who ſtand 
Mute, or challenge peremptorily above 
Twent 7. c | 

Sect. 19. But by 25 H. 8. 3. Every one who 
ſhall be indicted of Petit Treaſon, wilful burning 
of Houſes, Murder, Robbery or Burglary, or o- 
ther Felony, according to the Tenor and Meaning 
of 23 H. 8. and thereon arraigned, and ſtand 
Mute of Malice, or challenge peremptorily above 
Twenty, or elſe will not, or do not directly an- 
ſwer, &c. ſhall loſe his Clergy, in like mann 
as if he had directly pleaded, and had been found 

uilty. 7 0 | 
o $8. 20. But this extends. not to Perſons 
+ outlawed; Neither does it extend to Ap- 


peals 


nan wn AC Dc 2 
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Of Clergy: 
peals, nor to Acceſſories before, both which 
ace included in 23 H. 8. 


SeF. 21. Then came 1 E. 6. 12. Which S. 34. 


enacts that no Perſon who ſhall be in due Form of 


Law attainted or convicted of Murder, of Ma- 


lice prepenſed, or of poiſoning, of Malice prepenſed, 
or Halali of any Houſe by Day, or by Night, 
any Perſon being then in the y Houſe, and 


in the Highway, or near the Highway, or for 
felonious ſtealing of Horſes, Geldings, or Mares; 
or of felonious Taking of any Goods our of any 
Pariſh-Church, or other Church or Chapel ; or 
ſhall be found guilty by Verdict, or ſhall confeſs on 
his Arraigument; or will not anſwer directly, 
or ſhall ſtand wilfully, or of Malice Mute, ſhall 
not have bis Clergy : And in all other Caſes of 
Felony, all Perſons that ſhall be arraigned, or 
found guilty thereon, or ſhall confeſs, or ffand 
Mute in Form aforeſaid, or ill not anſwer di- 
rely in Form aforeſaid, ſhall have their Cler- 
gy as before the firſt Near of Hen. 8. 


Seck. 22. Note, that this Statute takes a- 


way Clergy in Appeals, as well as Indict- 
ments, and from Perſons in holy Orders, 
and from Perſons attainted, and conſequent- 
ly from Perſons outlawed. Yet it hath 


ſeveral Defects. 5 


Sect. 23. Firſt, In that it doth not exclude 
from Clergy, thoſe who challenge above 
Twenty, ſo that it was made ineffectual by 
taking ſuch Challenges, as to Crimes ex- 


cluded from Clergy by this Statute, and no 


other. But if the Crimes, as to which ſuch 
Challenge was taken, were within 25 H. 8. 
the Party might be excluded from his Clergy 


by 


329 


thereby put in Dread ; or of robbing any Perſon : 


S. 36. 
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Of. Clergy. ö | 
by that Statute, even before it was revived 
by 5 & 6 Ed. 6. becauſe. 1 Ed. 6. reſtores 
Clergy as it was before the Reign of H. 8, 
to ſuch only as ſhall be found guilty, or 
confeſs, or ftand Mute, or ſhall not anſwer 


directly, and conſequently thoſe who chal. 


S. 41. 


lenge above Twenty, remained excluded 
in the ſame Manner as before. 

Sed. 24. Secondly, In that it extends not 
to Acceſlories, in the Clauſe which takes 
away Clergy ; but in the Clauſe which re- 
ſtores it, ſpeaks generally of all other Caſes of 


| Felony, and conlequently it reſtored it to 


Acceſſories before 4 & 5 Ph. & Ma 
Se&#. 25. Thirdly, In that it alſo omits 
Arſon in the excluding Clauſe, but includes 


ic in the general Words of the reſtoring 


Clauſe, and conſequently intitled it to Cler- 
gy in all Caſes except that of challenging 
above Twenty, and Outlawry till the ma- 


king of 5&6 Ed. 6. 


Sec. 26. Fourthly, In that it is ſo doubt- 
fully worded in Relation to Horſe-ſtealers, 
that ic was queſtioned, whether it extend 
to thoſe who ſteal but one; but this was 
cleared by 2 & 3 E. 6. 33. 
Sect. 27. Fifibly, In that it mentions 
Houſe-breakers in ſo looſe a Manner, as 
does not fully bring the Offence under 
the Notion of Felony, and therefors it 
is to be ſupplied by a reaſonable Intendment 
as meaning ſuch Houſe-breaking only, as 
amounts to, or is attended with Felony. 

Sect. 28. It ſeems ſettled at this Day, that 
the ſaid reſtoring Clauſe extends only to 
Felonies at common Law, and conſequently 

h not 
3 


Of Elergy; 
not to Piracies on the high Sea, but only 
to thoſe committed in a Creek or Pore 
within the Body of a County. 
| $:#.29. Then came the 5 & 6 E. 6. 10. 
which firſt recites the ſaid Clauſe of 23 H. 
8. concerning Clergy, and takes Notice, 


rob in one County, and remove the Thing 


and that this was ſupplied by 25 H. 8. and 
that 25 H. 8. was in this reſpe& rendred 


thus, For Redreſs whereof be it enacted, that the 
ſaid Ad made in the ſaid 25th Year, touching the 


mits putting of ſuch Offenders from their Clergy ; and 


ades every Article, &c. in the ſame, touching Clergy, 


ring Wl ſhall, touching ſuch Offences, ſtand in full 


ler- Strength, in ſuch manner as it did before the 
zing Wl making the ſaid AG in the firſt Year of the King, 
ma- &c. | : 

Seck. 30. And notwithſtanding this Clauſe 
ſpeaking of ſuch Offences, may with ſome 
Colour be thought to extend only to Felons 
removing the Thing ſtolen from one Coun- 
ty to another, which are laſt mentioned, 
and ſeem to have been principally in the 


tions View of the Makers of this Statute; yet ſince 
r, as the whole Clauſe of the Statute of 23 H. 8. 
inder {concerning Clergy is recited, wherein other 


Offences are mentioned, all of which are 


ment Nat leaſt in the ſame, and many of them in a 


y, 25 greater Miſchief; it hath been ſettled, that 
y. [this Statute of 5 & 6 Ed. 6. hath revived 
„that the whole Statute of 25 H. 8. And from 
ly to hence it follows, that ſo much of 23 H. 8. 
zently s is expreſly affirmed by 25 H. 8. is revived 

not : _ alſo. 


that it was defective in omitting thoſe who 


taken into another, and there are tried, 


ineffectual, by 1 E. 6. and then goes on 


S. 42. 


S. 44 
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alſo. And therefore ſince 25 H. 8. having 
recited the Clauſe of 23 H. 8. concerning 


_ Clergy, and the Miſchief that it extended 
only to thoſe who are found guilty, ex- 
preſly enacts, That whoever ſhall be indictel 


of Petit Treaſon, wilful burning of Houſes, Mar- 
der, Robbery, or © Burglary, or other Felony, ac. 


cording to the ſaid Statute, and ſtand Mute, « 


challenge peremptorily above Twenty, &c. ſhall 
boſe his Clergy in like manner as if be bad plead. 
ed and been found guilty, whereby it inforces 


23 H 8. as to thoſe found guilty of ſuch 


Crimes, it follows, that Perſons found guil- 


8 45. 


rectiy, ſhall not 


ty on an Indictment of Petit Treaſon or 


Arſon, which were omitted by 1 E. 6. are 
excluded from the Clergy, by 23 H. 8. thus 
_ affirmed by 25 H. 8. and conſequently re- 


vived by 5 & 6 E. 6. 

' Sed. 31. But neither 25 H. 8. nor 1 Ed. 6. 
extends to Acceſſories, to remedy which 
Defect it is enacted by 4 & 5 Pb. & Ma.. 
That every Perſon ho ſhall maliciouſly command. 
hire or counſel any Perſon to commit Petit 
Treaſon, wilful Murder, or to do any Robben 


jn any dwelling Houſe, or in, or near the High- 


way in England, or in any ot her the Queen: 
Dominions, or to do any Robbery in the Marche 
of England againſ# Scotland, or wilfully t 
burn any dwelling Houſe, or any Part thereof, « 
any Barn then having Corn or Grain in the ſamt, 
every ſuch Offender being thereof outlawed, o 
arraigned and found guilty, or being otherwiſe 
lawfully attainted or convicted, or being arraign 
ed, and ſtanding Mute of Malice, or challenging 
peremptorily above Twenty, or not anſwering di. 
have bis Clergy. 
3 ; 


Sh, 


the Statures relating to this Matter, I ſhall 

now conſider them as they particularly re- 
late to the ſeveral Species of capital Offences 

at common Law. 


Ok Clergy. 
Seck. 32. Notwithſtanding this Statute 


ſpeaks generally, of Robberies in dwelling 
. Houſes, yet it hath been taken co intend 
| ſuck only as to which the Principals were 
excluded from their Clergy by ſome former 
Statute. | : 


Sect. 33. By 3 & 4 m & M. 9. If any 8. 4. 


Perſon or Perſons be indicted of any Offence, Z 4 
which y any former Statute, Clergy is excluded, 
on 4 Convittion by Verdi&# or Confeſſion, if he or 
they ſhall tand Mute, or not anſwer dire#ly, or 
challenge peremptorily above Twenty, &c. or 
ſhall be outlawed, they ſhall not be admitted 
L Clergy. | | 


SeF. 34. But this extends not to Appeals, 


nor to Offences made Felonies, &c. by ſub- 
ſequent Statutes. 


Having thus taken a general View of 


Se#. 35. The Principal in Petit Treaſon, pad 

not being in Orders, is excluded from Cler- Treaſes: 
gy, by 23 & 25 H. 8. and 3 & 4 V. & M. S. 30, 51, 
in all Cafes upon Indi ments; but Quære, if Fig inn. 
in any Caſe upon an Appeal, ſince the only 8. — 
Statute which clearly extends to ſuch Ap- 19, 20, 
peals, is 23 H. 8. which is fo far only in 29, 31, 
Force as it is affirmed by 25 H. 8. which 32, 33- 
ſeems only to extend to Indictments. And all 
Acceſſories maliciouſly before, whether 
Laymen or Clergymen are excluded in all 
Caſes, both upon Appeals and Indictments 
by 40 5 P. & M. 4. 


Sup. & 31. 


Seck. 
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Homicide: Sef, 36. Wilful Murder of Malice pre: 
S. 54, 55, penſe, is clearly excluded from Clergy in 
| 2 1 Caſes upon Indictments, and in all Caſe, 


Vide 17, except that of a Challenge of more than 


10 24. & Twenty, on Appeals by 23 25 H. 8. and 


29, 10 35- x Ed. 6. 12. But Quere if it be excluded 
upon ſuch a Challenge on an Appeal, ſince 
1 Ed. 6. omits ſuch Challenge, and 23 H 8, 
granting that it is wholly revived by 25 H. 8. 
extends only to Convietions by Verdict or 
Confeſſion, and neither 25 H. 8. nor 3 & 4 
g M. M. 9. ſay any Thing of Appeals. 
8. 57, 38. Sef#. 37. Homicide by ſtabbing is excluded 
| from Clergy as to the Manſlayer, but not 
Supra 25 to the Abettors in all Cafes upon Indi: 
S. 53. & ments, and on a Conviction by Verdict or 
B. 1. Ch. Confeſſion, or otherwiſe, on an Appeal, 
30. by 1 Fac. 1. 8. and 3 & 4 MV. & Mg. 
Cut-purſe, Set. 38. By 8 El. 4. No Perſon who ſhall 
&c. p be indicted or appealed for felonious taking of am 
2 Money, Goods or Chattels from the Perſon of an) 
ot ber, privily without bis Knowledge, and ſtil 
Vid. ſup. 4 8 i 
8. 13. thereon be found guilty, &c. or ſtand Mute, &c. 
.* or challenge above Twenty, &c. or be outlawed, 
© ſhall bave bis Clergy. But this extends not 
+ 2 - xg - AU Fefe f 
Se. 39. By 2 & 2 Ed. 6. 33. All Perſons fe- 
* _ loniouſiy taking or ſtealing any Horſe, Gelding or 
63. Mare, ſhall be put from their Clergy in like man- 
| ner at tho they had been inlicted or appealed fir 
| felonious ſtealing of two Horſes, 8c. and found 
Supra. guiliy, &c. or ſtoad Mute, & . And the ge- 
1, &c. neral Words of this Statute ſeem clearly to 
take in thoſe who ſhall be outlawed, and 
alſo thoſe who challenge more than Twen- 


ty, which is the only Caſe omitted by 1 E. 6. 


which 


Of Clergy; 
which in all other Caſes cakes away Cler. 

y from the felonious ſtealing of Horſes, 
Ge'dings or Mares. But I find no Statute 
that excludes Acceſſories to this Offence 
from their Clergy. 


feloniouſly ſteal any Goods, Wares, or Merchan- 
dizes, of the Value of 5s. or more, though ſuch 
Shop, 8&C. be not broke open, and tho no Perſon 
be in ſuch Shop, & c. or that ſhall aſſiſt, hire or 
command any Perſon to commit ſuch Offence, being 
thereof con vict or attainted by Verdict or Confeſſi- 
on, or being indicted, | 
challenging above Twenty, ſhall be excluded from 
his Clergy. But this ſeems not to extend to 
Perſons outlawed, nor to any Acceſſories 
but thoſe expreſly mentioned: Neither is ic 


— helped by 3 & 4 V. & M. becauſe ſuble- 
| 2 quent to it. ne | 
bal SeF. 41. By 12 Anne 7. Every Perſon who 


ſhall felonionſiy ſteal any Money, Goods, or Chat- 
telt, Wares or Merchandizes of the Value of 40 8. 
or more, being in any dwelling Houſe, or Out- 
houſe thereunto belonging, though ſuch Houſe, 
&c. be not actually broken, and tho ns Perſon be 
in ſuch Houſe, &c. or ſhall aſſiſt, or aid any Per- 
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Selk. 40. By 10 C11 . z. 23. All Fer- Larceny 
ſons who by Night or Day ſhall in any Shop, from 
mare · bouſe, Coach-houſe or Stable, privately and Hou 


» T&Cs 
8 54,65. 


ſtanding Mute, or 


Supra 
8. 33. 


8. 664 


Jon to commit ſuch Offence, being thereof convict- 


re ed or attainted by Verdi&# or Confeſſion, or being 
: th i indicted and ſtanding Mute, &c. or challenging | 


e. de Twenty, &c. ſhall be debarred from his 
5 Clergy. Provided that nothing in this Act ex- 


He vnd to Apprentices under Fifteen, who ſhall rob 
ven. their Maſters, as aforeſaid. But this Stacute 
z. 6, ſeem; alſo defective in not mentioning 


S. 67. 


S. 68. 


hich M Perſons 
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e perſons outlawed, or Acceſſories ; neither | 


supra. is it help'd by 3 & 4. & M. becauſe ſub. 
S. 33 ſequent to it. 5 

Stealing Seck. 42. By 22 Car. 2. 5. No Perſon who 

Wool from ſhall be indicted for feloniouſly cutting and taking, 

* ſtealing or carrying away of any Cloth, 8 

IP» Manufatlures from the Rack or Tenter in the 

Night-time, and thereon found guilty by Verdi, 

or ſhall confeſs the ſame on Arraignment, or ſhal 

and Mute, &Cc. or challenge above Twenty, 


&c. or ſhall on ſuch Indictment be outlawed, ſtall 


bave his Clergy, 
| Naval Sect. 43. And thoſe who ſhall ea or in. 


Stores. bezil any of his Majeſty's Sail, Cordage, or any 
8. 70. other of his Majeſty's Naval Stores, are in like 


manner excluded from their Clergy by the 
8. 71. ſame Statute. But it extends not to Accel- 
ſories. 

Facrilege · ¶ Sect. 44. All Perſons, not in Orders, who 

S. 72+ ſhall be indicted, either in the County 

where the Fact was committed, or a diffe- 

rent one, of robbing any Church, or Chapel, or 

other holy Place, are excluded from Clergy 

Supra. in all Caſes, by 23, Cc. 25 H. 8. and 3 & 

3 4 V. & M. 9. But Robbery 1 

S. 73. taken to imply Force, a private Sacrilege 
ſeems not to be within this Statute. 

S. 4. Seck. 45. But by 1 E. 6. 12. and 3 & 4 

| W. & M. 9. the felonious Taking of any Good; 

out of any Pariſh-Church, or other Church, ur 

Chapel, is ouſted of Clergy in all Caſes on 

Indictments. Yet Quære if Acceſſories to 

ſuch Robbery, or felonious Taking, be oult- 

ed of Clergy by Statute in any Caſe not 

amounting to Burglary, as to which Ac- 

. ceſſories 


rn e oc. 


„e lO ins e e oo Ca Ing 


— > h bv & ®. uw. hy my key oy 
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ceſſories before are ouſted of Clergy, by 


364, M. 9. But 23 H. 8. which is S. 53. 


the only former Statute relating to this Supra. 


Matter, is only in Force fo far as it is af. * 17, 19. 
ficmed by 25 H. 8. which extends not to 4,7% 30. 
Acceſſories. W ö F 
Seck. 45. Vet it may be queſtioned whether 
there be any Need of Statute to exclude YA 
Sacrilege from Clergy, ſince by the Common 8 1, . 
2 no e of this Kind had an ab- 
olute Right to it. . Es {Sus ? 
S:8. 47. All Perſons, not in Orders, who 228 
ſhall be indicted of robbing any Perſon in or way. 
about the Highway, are excluded from Cler- S. 77. 
gy in all Caſes by 23 & 25 H. 8. and 3 & Sf 
4W. & M. 7. f 5 F ops 
Seck. 48. And all Perſons in genetal who 8. 3g. 
ſhall be guilty - of robbing any Perſon in the 
Highway, or near to the Highway, are exelu- Supra. 
ed from Clergy in all Caſes on Indictments, S- 17, # 
and in all Caſes, except that of challenging 57 
more than Twenty on Appeals, by 1 E. 6: 
12. and 3 & 4W:& M. 9. 5 SIP „ 
Sect. 49. But note that the Robbery muſt S. 79. 
be expreſly laid to have been in or near the 
Highway, & c. and the Party to have been 
put in Fear. n e e ELP | 
Sect. 50. By 25 H.8. 3. revived by 5 & 6 Supra, 
E. 6. 10: Perſons indifted of Felony of ſtealing S. 29, 30. 
in any County in England, and thereon arraign- Gout car. 
ed and found guilty, or ſtanding Mute, &c. of . 
challenging above Twenty, ſhall loſe their Cler- ty fo aw 
21, in like manner as if they had been indicted other: 
and arraigned, and found guilty in the County S. 80. 
where the Robbery or Burglary was done; if it 
ſhall appear to the Fuſtices before whom ſuch = 


$4 
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lons be arraigned, | by Evidence given befne 


tbem, (vix. Where the Party pleads Not 
guilty, and is found guilty) or. by Examina- 
tion, (viz. where the Party ſtands Mute, 
or challenges above Twenty, or confeſſes, 


Cc.) that the ſame Felonies bad been ſuch Rob. 
beries or Burglaries in the County wherein they 


were committed, by "reaſon whereof they ſhould 


«374 


| bad. been found guilty rin-#he'\Sbire where ſuch 


ths 


LES. 
»4 3; 
-% 


have loſs their Clergy, by 23 H. 8. in caſe they 


Felonies were done. „ iy | 
Sed. u. But this Statute extends not to 
thoſe who are outlawed, nor to thoſe; who 


\ -* are indicted for ſtealing out of England, or 


* 214 41 


K 


for ſuch Stealing as is excluded from Clergy, 


by ſubſequent Statutes, for Remedy whereof 


itt is enacted by 3 & 4 . e M. 9. That if 


any be indicted for ſtealing in any County of 


England or Wales; or Town of Berwick upon 


Tweed; and be thereof convicted or attainted, 


or ſtand Mute, &c. or challenge above Twenty, 


he ſhalk be excluded from Clergy, if it appear on 
Evidence or Examination, that the Goods were 
talen by -Robvery. or Burglary, or in any other 
manner, in any | other County, whereof if the 
Party had been convicted by à Fury of ſuch other 
County, he is excluded from Clergy by this, or any 


CORD ART; ,. 


Seck. 52. It is uſual to write in the 


M.argent of the Inditment, that ir is for 
_ Robbery; &. in another County. But 


there is no Need of any Entry on the Re- 
cord, that it appears by Evidence or Exa- 
mination, that the Felony was committed 


in a different County, and amounted to 
Robbery or Burglary, &. - 


Seck. 


Q r 


fore. 
Lot 
14 
Ade; 
ſes, 
Loh. 
t bey 
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Ph. 2 Maæ. and - & 4 „ . M. 35. 


Of Clergy, 339 
Seck. 53. It is ſaid, that if the Felony S. 83. 

whereof a Man is found guilty in the Counn 

ty wherein he is indicted, do not need the 

Benefit of the Clergy, as amounting only 

to Petit Larceny. the Offender ſhall have 

the proper Judgment for ſuch Offence, and 

no other in reſpect of the Robbery, Cc. 

proved on the Evidence in the firſt County, 

for being convicted of no capital Offence, 

he has no Need of Clergy, and therefore 

cannot be hurt by being excluded from, 


it. 5 | 

Sect. 54. By 3 & 4 Ph. & Ma. 9. Theſe S. 84. 
that ſhall maliciouſly command, hire or counſel 
any Perſon to commit any Robbery in or near the 
Highway in England, are ouſted of Clergy, 
as hath been more fully ſhewn, Sect. 31, 32. 


Sect. 55. All Perſons not in Orders, ho ſhall Robbery in 


rob any Perſon or Perſons in their dwelling Pla- 4 Houſe, 
ces, the Owner or Dweller in the ſame Houſe, we Owner, 
bis Wife, Children, or Servants being then with- - _—_ 
in, and put in Fear and Dread by the ſame, and Pas 
all who ſhall command, hire or counſel ſuch Rob- © 
bery, are excluded from Clergy, on an In — 275 86. 
dictment, by 23 C25 H. 8. and 3 & 4 3 

Se&F, 56. All Perſons who ſhall break an 7 
Houſe by Day, or by Night, (viz. barglarity: — 
if in the Night, or with doing a Felony 
therein, if in the Day) are excluded from 
Clergy in all Cafes by 1 E. 6. and 3 & 4 Supra. 
. &. M. 9. And Acceſſories before to ſuch S. 17. fe 
Breaking, if accompanied with ſtealing, ins? 
which Caſe it comes under the Notion of 
Robbery, are ouſted of Clergy in all Caſes 
by 4 & 5 P. & AM. and 3 & 4 N. & M. 9. 

2 Sec. 
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8. 88. Set 57. But no Breaking is within theſe 
Statutes, unleſs it be of ſome Part of the 
Houſe, as of a Door or Cupboard, &:. 
fixed to the Freehold, but by 3 & 4 MW. & 
M. 9. Every Perſon who ſhall feloniouſiy take 
away any Goods or Chattel, being in any dwel. 
ling Houſe, any Perſon being therein, and put in 
Fear, or ſhall comfort, aid, abet, aſſiſt, counſel 
hire, or command any Perſon to commit ſuch Of. 
fence, being thereof convitt or attainted, or in. 
difted, and ſtanding Mute, or challenging about 

5 Twenty, ſhall be ouſted of Clergy, . 
Supra. Seel. 58. By 5 & 6 Ed. 6. 9. and 46 

8. 31, 32, 

33. Ph. & Ma. Fo and 3 & 4 V. & M.g. If any 
Perſon be found guilty, for robbing any Perſon, 
| in = Part of his dwelling Place, the Owner or 
S. 89. Dweller, or his Wife, Children, or Servants, 
being then in the ſame, or in any other Place 
within its Precinft, the Offender and his Acceſſo- 
ries before, ſhall not in any Caſe have their Cler- 
g, whether ſuch Owner, 8c. his Wife or Chil- 

dren ſhall be waking or freping. EX 
Rob beryin Seft. 59. And no Perſon who ſhall be found 
Booths or puilty of robbing any Perſon, in any Booth or 
Tents. Tent, in any Fair or Market, the Owner, bis 
In. Wife, Children, Servants or Servant then be. 
ing within the Booth or Tent, ſhall in any Caf: 
have his Clergy, whether ſuch Owner, & c. at 
the Time of ſuch Felontes ſhall be ſleeping or wo- 
king. — a6 
8 856 60. But no felonious Taking can a- 
Sub. s. mount to ſuch Robbery, which is not ac- 
44,56,57: companied with ſome Force, as an actual 
& infra. Breaking, Oc. Neither does a Sojourner's 
S. 63- being in the Houſe at the Time of the Rob- 
bery bring it within the Statute ; * _ 
| Ords 


therein, or ſhall c 
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Words are ths Owner, &c. bis Wife, Children, 
or Servants tben within the Houſe. And S. 93. 
therefore Sir H. Hungate's Caſe, wherein it H. P. C. 
ſeems to have been admitted, that it is ſuf- 236, 237. 
ficient to lay in an Indictment on f & 6 
Ed. 6. that diverſe Perſons were in the 
Houſe, ſeems miſre ported. But by 3 & 4 
W. & M. 9: All thoſe who ſhall rob any dwel- 
ling Houſe in the Day-Time, any Perſon being 
ort, aid, abet, aſſiſt, coun- 
ſel, hire or command any Perſon to commit ſuch 
Offence, being comvifted or attainted, or indicted, 
and ſtanding Mute, or challenging above Twenty, 
ſhall be ouſted of their Clergy. | 
Sect. 61. How Perſons guilty of ſuch 
Robberies carrying the Goods ſtolen into a 
foreign County, may be ouſted of Cler- 
gy on an Indictment there, has been alrea- 
dy ſhewn. S. 50, 51, 52, 53. ; 
Seck. 62. By 39 El. 15. and 3 & 4 . & Supra, 
M. No one who ſhall be guilty of the feloni- 8. 3% 
ous Taking away in the Day-time, of any Mo- 
ney, Goods or Chattel, of the Value of 5 s. or up- 
wards, in any dwelling Houſe, or any Part 
thereof, or any Out- bouſe, belonging, and uſed 
to, and with any dwelling Houſe, tho' no Perſon 
ſhall be in ſuch Houſe, &c. at the Time, ſhall 
have his Clergy, in any Caſe. | 
SeF. 63. Notwithſtanding the Words of s. 96. 
the Purview of this Statute are fo general, 
yet ſince the Miſchief complained of in the 
Preamble, is the frequent Committing of 


Veinous Robberies in breaking and entring, Cc. 


ind all other Statutes excluding Clergy Supra. 
from Robberies in Houſes, have been con- 8. 60. 
ſtrued to extend to ſuch only as are attended 

2Z 3 with 
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8. 97+ 


8. 98. 


Ok Clergy. 


with an actual Breaking, this Statute ſtem; 


to have always received the like Conſtructi- 


On. 2 | 


Set. 64. A Chamber in one of the Inns 


of Court, wherein a Perſon uſually lodges, 


is a dwelling Houſe within this Statute, 
and may be fo called in an Indictment. 


But a Lodging in Whitehall cannot be ſo cal. 
led, therefore a Robbery in ſuch Lodging is 
not within the Statute, if any Perſon were 


at the Time in any other Part of the Pa. 


lace, becauſe the whole is but one dwelling 
Houſe, 5 

5 &. 65. The ſaid Statute. has been ſo fa. 
vourably conſtrued, that it hath been ad. 
judged, that he who ſtands by and abets 
ancther while he enters the Houſe, Cc. and 
afterwards divides the Money with him, but 
does not actually enter himſelf, is not with- 


in the Statute ; becauſe in ſo penal a Statute 


S. 99. 


the Words felonious Taking, &c. in a dwelling 
Houſe, Cc. ſhall be intended only of an 
actual Taking, and not, of a conſtructive 
one. But this ſeems very nice, it being 


difficult to aſſign a Reaſon why in this 


Caſe, as well as in Robbery, or Murder, 
the Act of one ſhould not be eſteemed the 
Act of all, where all are preſent, and 
aiding and abetting one another. However 


by 3 & 4 I. CAM. 9. Whoever ſhall comfor, iſh 


aid, abet, aſſiſt, counſel, hire or command an 
on? to break any dwelling Houſe, Shop or Ware. 
houſe thereto belonging, and feloniouſly tak: 
away any Money, Goods or Chattels of the Value 


. of 58. cr upwards therein being, though no Per- 
{on ſhall be within ſuch dwelling Houſe, &C. bi. 
| | : - 5 11 


, . Tao — OTITIS 


AO @ %, I pos A hand 7 | 


who ſha 


Of Elergy. 
ing convicted or attainted, or indicted, and 
ſtanding Mute, or challenging above Twenty, 
ſhall be ouſted of Glergy. But chis Statute not S. 100, 
mentioning Out-houſes, ir ſeems that Ac- 8. 101. 
ceſſories or Aſſiſtants to a felonious Taking 
in an Out- houſe, not being a Shop or 
Ware houſe, remain. inticled to their Cler- * 
gy in the fame Manner as before. 
Sec. 66. By 3 & 4 V. & M. . Ev obbery i 
Perſon who. ſhall rob any other, or ſhall comfort, general. 
aid, abet, aſſiſt, counſel, hire or command any 
Perſon'or Perſons to commit ſuch Offence, being 
convicted, or attainted, or indicted and ſtanding 
Mute, or challenging above Twenty, ſhall be 
ouſted of Clergy. Though indicted in a diffe- 
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rent County, &. for which ſee S. 50, 51, 


Þ 43 4 51 1 sc 
' See. 67. Not only the Principal, but all Burglary. 
counſel, hire or command any S. 104. 
Perſon to commit any Burglary, are ouſted 15, 106. 
of Clergy, in all Caſes upon Indictments, 
by 25 H. 8. and 1 Ed. 6. 12. and 40 F 
M. & M. 5. and 18 El. 7. and 3 & 4 W.& 
M. 9. And if the Burglary were attended Supra. 
with grand Larceny, the Principal may be 8. 17. * 
ouſted of Clergy, on an Indictment in any 33,3, 
County. ä | DT - = 332 
Sect. 68, Not only the Principal in Arſon, Arſon. 
but Acceſſories before the Fact maliciouſly, 
are excluded from Clergy, in all Caſes on Supra. 
Indictments, unleſs they be in Orders, by © 19 
23 & 25 H. 8. and 4&5 Ph. & MA. 4. and 3 9, 30,31. 
G4 & M. 9. EM 8 
Seck. 69. By 1 Ed. 6. 12. S. 14. Lords of p 
Parliament are allowed Clergy in all Caſes | 8. os 
wherein others are excluded by that Act, ex- 


2 4 : 


ery Robbery in 
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Ok Clergy. 


cept wilful Murder and therefore cannot 


be denied it, where it is grantable at Com- 
mon Law, unleſs it be ouſted by ſome Sta- 
tute made ſince the firſt Year of Ed. 6. or 


S. 29, 30. revived by 5 & 6 Ed. 6. 10. 


At qvhat 


Sec. 70, By the ancient Common Law, 


Time Cler- 4 priſoner might demand his Clergy, as 


is de- 


mandable. 
8. 119. 


ſoon as he was brought to the Bar; but af. 
ter Weſt. 1. Chap. 2. which enjoins Ordina. 
ries not to ſuffer Clerks who have been in- 
dicted to be delivered without due Purgati. 
on, it was not uſual to deliver any Clerk to 
the Ordinary, till he had been firſt indicted 
and arraigned, and his Offence inquired 
of. And ſuch Inquiry was for many Years 
uſually made by an Inqueſt of Office ; but 
this being found inconvenient, becauſe the 
Priſoner could have no Challenge to any of 
the Jury; it has been the Practice ever ſince 
the Reign of H. 6. to oblige thoſe who de- 
mand their Clergy to plead, and put them- 
ſelves on their Trial, under Pain of being 
adjudged ro ſtand Mute, whereby they 
forfeic their Goods, but loſe not their Cler- 


g. if intitled to it on a Conviction. Af. 


S. 111. 


ter a Clerk has put himſelf on his Trial, 
and the Inqueſt are charged with him, he 
may, if he deſire it, be admitted to his 
Clergy, before the Jury come back, but 
ſhall forfeit nothing unleſs they find him 
guilty. | 

Sect. 71. Clergy may be demanded after 


| a Non legit recorded; and after Judgment, 


as well as before, and even under the Gal. 
Jows, if there be a Judge there who has 


Power to allow it, as a Juſtice of the King's 


| | Bench, 


Diſcretion allow it. 


And this is ſaid not only to hold in common 


in Vat: 9 
Bench, if the Party were condemned there, 
or a Juſtice of Gaol- Delivery, if he was 
condemned before him; but Quære if the 
Commiſſion be adjourned.  _ . 

Sect. 72. Though ic were the ancient Whether lt 
Method for the Ordinary to demand the wut be 
Criminal as his Clerk, before the Court al- ande. 
lowed him his Clergy ; yet there was no Ne- 
ceſſity for ſuch Demand; for it ſeems the 
better Opinion, that the Court might al- 
ways without it admit a Priſoner to his 
Clergy on ſufficient Evidence of his being 
intitled to it. Neither is there any Neceſſi- 
ty, that the Priſoner demand his Clergy ; 
for though he do not demand it; yet if he 
appear intitled to it, the Judge may in his 
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Sect. 73. The Judge is in all Caſes to de. Who to 
termine both, whether the Crime be with- Judge of 
in the Benefit of Clergy, and whether the _ 

? - 'r » » to Clergy. 
Party be qualified to demand it; for tho it 8. 113. 
had its Commencement from the Canon Law; * 
yet that being no farther in Force here 
than as it is agreeable to the common and — 
Statute Law, whereof the Temporal Courts 
are the Judges, all Queſtions of this Kind 
are finally determinable by ſuch Judges. 


Caſes, but even in thoſe wherein the Ordi- 

nary was ſaid to have a diſcretionary Pow. 
er of demanding or refuſing the Clerk, as 

where he had been guilty of Sacrilege, or 

convict of Hereſy, &c. or had broken the 

Ocdinary's Priſon. 7 7 
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S. 113. 
S. 114. 


SLES. 5 


Ordinas y 
how pu- 


ni ſbed for 


acting a- 


gaiuſt 
Laav. 
S. 116. 


a Clerk, or the contrary, againſt the de- 


Clerk de- 
livered to 
the Ordi- 
nary how 
demeſned 
anciently. 


S. 117. 


Lord of Parliament, ſhall of common Grace, on 


10 all Intents, &c. as 4 Clerk convict, 


bave his Clergy, pray the Benefit 


ed as a Clerk convict © © 


Df Clergy. 

Se#, 74. The ancient Method of trying a 
Pri ſoner's Capacity of receiving Orders, 
was by putting him to read a Verſe, but by 
1 Ed. 6. 12, In every Caſe where a Subject 
ſhall on his Prayer have his Clergy, &c. Every 


his Requeſt, alledging that be is 4 Lord or Peer of 
this Realm, and claiming the Benefit of this 
Act, though he cannot read, without any burning 
in the Hand, Loſs of Inheritance, or Corruption if 
Blood, be judged, & c. for the firſt Time onh, 
&, 
without any farther Benefit of Clergy, from 
e e to ſuch Peer for any —.— e al. 
Oe. 935 W 

Sect. 75. And by 5 Annæ 6. if any Perſon 
convict of ſuch Felony, for which he ought to 
of that Act, be 
ſhall not be required to read; but ſhall be puniſh- 


- Sect. 76. By the Common Law the Tem- 
poralities of the Ordinary might be ſeiſed 
for his demanding or refuſing a Clerk con- 
traty to Law; but after 25 Ed. 3. 6. which 
provides generally that Prelates ſhall be ad. 
mitted to pay a Fine for Contempts to iſ 
Writs, &c. the Ordinary was only fined for 
Contempts of this Kind, as in obſtinately 
perſiſting to return that the Priſoner read a 


clared Senſe of the Court, 
Sect. 77. Anciently a Clerk delivered by 
Judge to the Ordinary, was to be kept by 
him in his Priſon, till he had been tried by 
a Jury of Twelve Clerks, and could not af 
terwards be remanded to any temporal 
5 Court, 


* ö eee N eee, Re SSN * 
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Court, before 8 Eliz. 4. either for the fame 
Crime with which he had been before 
charged, or for any other committed by 
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him before the Clergy was allowed him, nf 
whether ſuch other Crimes were within the © 


Benefic of Clergy, or not. And if he could 
acquic himſelf on his Trial by ſuch a Jury, 
which Acquittal was called a Purgation, it 
was holden that he had a Right to be deli- 
vered out. of Priſon, and to be reſtored to 
his Goods, & c. But to render ſuch Purgation 
of great Offenders the more difficult, the 
judges uſed to refuſe to deliver them to the 
Ordinary, till they had been arraigned for 
all the Crimes whereof they ſtood indicted. 
Sect. 78. If ſuch Clerks could not purge 
themſelves on ſuch Trial, they were anci- 
ently liable only to Degradation, and Lofs 
of Goods, &c. but afterwards, by a pro- 
vi ncial Conſtitution, they might be kept 
in perpetual Priſon. | 
Sect. 79. It the Ordinary refuſed to admit 
a Clerk to his Purgation, a ſpecial Writ lay 
againſt him. 
Sect. 80. After the making the Statute 
of Weſt. 1, 2. which requires that no Clerk 
ſhall be delivered without due Purgation, 
the Judges would not deliver over a Clerk 
to the Ordinary, without an Inquiry or 
Trial of his Crime, whereon if he were 


found guiley, he abſolutely forfeited his 
Goods, and the Judges in Diſcretion would 


often make a ſpecial Delivery ab/que purga- 

tione facienda ; as where a Priſoner was 2 

common Thief, or had been actainted, or 

had confeſſed, & c. Neither was any Pur- 
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348 Of Clergy. 
gation thought lawful, without Notice gi. 
a ven to the King of the Time when, &c. 
Hou at Se#. 8 1. By 3 H. 4 13. If any Perſon, not 
#his Day. , Orders. ſhall be convict of Murder, be ſhall 
8. 121. % marked with an M. and if of any other Felony 
with a T. on the Brawn of the left Thumb, be- 
oo he ſhall be delivered. Alſo it hath been 
olden, that by 3 H. 7. 1. a Clerk convia 
of Manſlaughter, ſhall be committed or 
bailed at Diſcretion, till the Year be paſ- 
ſed. But this is not Law; for ſuch Com- 
micment or Bail are ordered by the ſaid 
| Statute in order to have the Party. forth 
coming to anſwer an Appeal, if brought 
within that Time; and therefore can be 
intended only of thoſe who are acquitted, 
againſt whom an Appeal may be ſtill 
brought; but not of thoſe who have had 
their Clergy, for that is a Bar to an Ap- 
peal. But ſuch a Clerk may be committed 
for any Crime within a Year, by 18 El. 7. 
| ſet forth more at large. S. 83. 

Sect. 82. By 8 Eliz. 4. Every Perſon who 
ſhall on his Arraignment for Felony, be admitted 
zo his Clergy, and delivered to the Ordinary, 
—_— make due Purgation for the ſame, and 
ſhall before bis Admiſſion to his Clergy bave 

committed any other Offence, whereon Clergy is 
not allowable, and not being _ indicted and 
S. 123. acquitted, convicted, or attainted, or pardoned, 


ſhall be indicted or appealed for the ſame, and 
ordered in like manner as if no ſuch Admiſſion to 
Clergy had been. | = 

Sect. 83. And by 18 Eliz. 7. Perſons admit- 
ted to their Clergy, ſhall not be delivered to the 
Ordinary; but 1 


S. 124. 


er Burning in the Hand, ſhall 
I 


be delivered out of Priſon by the Juſtices before 
whom (uch Clergy ſhall be granted, that Cauſe 
notwithſkanding. But ſuch Fu ice: may for the 
farther Correction ſach Perſons, detain them in 
Priſon, for ſuch convenient Time as they ſhall 
think fit, not exceeding a Year's Impriſonment. 
And all Perſons admitted to their Clergy ſhall be 
put to anſwer all otber Felonies, whereof they ſhall 
be indifted or appealed, and not being thereof be- 
fore acquitted, convicted, attainted or pardoned, 
and ſhall in ſuch manner be arraigned, and tried, 
&c. as they ſhould bave been, Vo as Clerks con- 
vict, they had been delivered to the Ordinary, 
and made Purgation, &c. | 
Sect. 84. Notwithſtanding 18 Eliz. is 
more largely worded. than the Eighth, as to 
former Felonies, whereof the Allowance of 
Clergy ſhall be no Diſcharge. Yet ſince ic 
has a plain Relation to it, it has been con- 
ftrued to be limited by it to ſuch Felonies 
only as are not within the Benefit of Cler- 
: and therefore the Allowance of Clergy 
is ſtill a Diſcharge of all prior Offences 
2 the Benefit of Clergy, as it was be- 
ore. | 
Ses. 85. Inaſmuch as 18 El. is expreſs, 
C That a Perſon admitted to their Clergy, ſhall not be 
delivered to the Ordinary, but after Burning inthe 
Hand, ſhall be enlarged, &c. with 4 Proviſo, 
that for farther Correction he may be kept in 
Priſon, and with a former Proviſo that be ſhall 
Wonſwer to former Felonies, in the lame manner as 
if be bad made bis Purgation ; it hath been 
Weenerally taken to be a reaſonable Con- 
Wirucion hereof, that a Clerk convict, —_ 
Ad 
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349 


S. 125. 


8. 126. 


S. 127. g 


S. 128. 


WP: Of Clergy: . 


admitted to his Clergy, mayeither bs taken 
to have a Kind of Statute Pardon, or elfe 


do be in the ſame Caſe as one who had | 

S. 129. made his Purgation. And taking in either How 
way, it reſtores the Party to his Credit, _ 
and conſequently enables him tothe à Wit. 5 > 

neſs,-: which ſome have queſtioned whether 2 
a Pardon from the King can do. Alſo tt N 
gives him a Capacity to purchafe Goods, Mon 
and to retain” the Profits of his Lands, but Se 
does: not reftore any which he had when Whe 
convicted; becauſe thoſe being vefted in Ml ©7 
the Crown by the Convxiction, Hall not be as Fa 

S. 130. deveſted by a Pardon or Purgation. Alſo it jy 
takes from the Spiritual Court, the Power 275 

| of depriving the Party for the Crivne for * 
Cro. Jac. which he had his Clergy; for the Opini- OE 
430 431. on in 2 "Croke to the contrary, bas been oj 


controlled by a ſolemn Reſolution 
Sec. 86. Where a Perſon exempt from 
burning in the Hand, (either in reſpect of 

S. 13x, Peerage, or Orders, or a ſpecial Pardon, 
| is admitted to his Clergy. he ſhall have the 
fame Advantage as others ſhall 'have upon 
burning, for the Words that the Party after 


cluded 


\. . Clergy allowed, and Burning in the Hand. md f. 
ſhall be enlarged, ce. ſhall be thus con- . 
ſtrued, that he ſhall be enlarged, c. upon ih, 7 of 
burning, where Burning ought to be. 3. : 
S. 132, Seck. 87. It is holden, that after a Man i 55 . 
admitted to bis Clergy; it is actionable uwe, h 

9 


call him Felon, becauſe the Offence being 
| pardoned, the Infamy of it is difchui 


7 U * 


oo. 
ears, 
gene 


ade | 


Sell 
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Seck. 88. By 5 Anne 6. Where a Perſon 
ſhall be convi& of Larceny, the Fudge ſhall. in 
Diſcretion award him to the Work bouſe, or 
Houſe of Correction, not leſs than for Six Months, 
nor more than Two Years from the Conviction, 
an Entry whereof is ta be made on Record, &c. 
And if ſuch Offender eſcape, he. ſhall be commit- 
ted to ſome ſuch Houſe, not leſs than for Twelve 
Months, nor more than Four Years. | 

Se#. 89, And by 4 Geo. 11. and 6 Geo. 23. 
Mbere a Perſon ſhall be convit of Larceny, or 
am felonious Stealing or Taking from the Perſon, . 
or Houſe,of another, or in any otber manner, and S. 134. 
who by" Law ſhall be intitled to Clergy, and liable 
only to burning in the Hand, or whipping (except 
Perſons convicted of receiving or buying ſtolen 
Goods knowing them to be ſtolen) the Court may 
inſtead of Burning in the Hand, or Whipping, 
order the Offender to be ſent to ſome of the King's 
Colonies in America, for Seven Years, and ſhall 
bave Power to convey, and make over the Of 
ender to any Perſon . who ſhall contract for the 
Tranſportation, and his Aſſigns, for ſeven Years. 
And where Perſons (hall be convict of Crimes en- 
cluded from Clergy, and the King ſhall extend his 

ercy to them, on Condition of Tranſportation, 
and ſuch Intention be ſignified by a principal Secre- 

ary of State, any Court baving Authority to al- 
ow 4 Pardon to ſuch Offenders, may direct the 
Wike Tranſportation, to any Perſon (who will con- 
rat} for the Performance thereof) of ſuch Offen- 
jers, and alſo of Receivers or Buyers of ſtolen 
oods knowing them to be ſtolen, for Fourteen 
ears, in caſe ſuch Condition of Tranſportation 

e general, or elſe for ſuch other Term as-..ſhall be 
ade Part of the Condition. And if any ſuch 
Offender 


— 


35s 


paying bis Owner ſuch Sum as ſhall be adjudged 
reaſonable, by any two Fuſtices of the Peact 


ſuch Services ſhall bave the Effet# of 4 Pardm, 
3 


tractor. 


S. 138. 


wh ſhall reſcue them, or aid them. in ibeir H 


FE WY 
Offender return into Great Britain or Ireland, 
before the End of his Term, he may be puniſhed 
as a Perſon attainted of Felony without Clergy, 
&c. But the King may diſpenſe with ſuch Tran. 
portation, and allow of ſuch Offenders Return, 


where ſuch Owner dwells; and where ſuch tranſ- 
ported Offenders ſhall haue ſerved their Terms, 


as for the Crimes for which they were tranſported; 


eek: | 05 

Sect. 90. And the Perſon to hm the Court 
ſhall order ſuch Offenders to be transferred, ſhall 
contract with ſome Perſon to be appointed by the 
Court, and give Security for. the Tranſporting the 
Offenders, &c. and the procuring an authentick 
Certificate, &c. of their Landing, 8C. and their 
not returning by the wilful Default of ſuch Con 


Sec. 91. And by 6 Geo. 23. The Court maj 
nominate two or more Fuſt ices of thePeace for tht 
Place where ſuch Offenders ſhall be convicted, wh 
may contract with any Perſon for the Tranſporta. 
tion of Offenders, and take Security for that 
Purpoſe, &c. and the Contracts and Securitiu 
ſhall be certified to the next Court, and filed, &c 


And the Charges about ſuch Contracts, &c. ſhul 


be born by each County, &c. and ſhall be paid h 
the Treaſurers. And the Securities ſhall be h 
Bond in the Name of the Clerks of the Peach, 
&c. and the Money recovered ſhall be to the Ul 
of the reſpective Counties, &c. e 
Seck. 92. And the Contractors, &c. may can) 
ſuch Offenders towards the Sea, &c. And thi! 


\ 


. t m + 
tape, ſhall be deemed guilty of Felony without 
Clergy. And if a Felon ordered for Tranſporta- 
zjon ſhall be lawfully convict of going at large in 


Part of Great Britain, without lawful 


any 

Cauſe, before the End of bis Term, he ſhall ſuffer 
Death, auitbout Clergy. And may be tried be- 
fore Fuſtices of Aſſiſe, Oyer, &c. or Gaol- De- 


livery for the County where he ſhall be a—__ | 
ae 


ed, &c. or from whence he ſhall be ordered to be 
tranſported, &c. and the Clerk of Aſſiſe, and 
Clerk of the Peace, where ſuch Orders of Tranſ- 


portation ſhall be made, ſhall on the Proſecutor's 


Requeſt, certify briefly the Tenor of every Indict- 


ment, Conuiction, and Order of Tranſportation, 


&c. which ſhall be ſufficient Proof of ſuch Con- 
viction and Order. * | f f „ 


Aa. _ CHAP, 
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2 SC. 
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— 
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CHAP. XXXIV. 
Of Pleas in Abatement. 


Ch. 23. HR! NG ſhewn already what Pleas 
S. 64. to 1 1 are good in Abatement of an Appeal, 
S. 79 and that an Appellee may plead as many a; 
Ch. 23. be pleaſes, unleſs they be repugnant to one 
S. 78. another, and afterwards take the general 
Ilſſue; and having alſo ſhewn what may be 

Ch. 25. Pleaded in Abatement of an Appeal carried i 
S. 12, 43, On at the King's Suit, or of an Indictment; 
44- and what may be pleaded in Abatement of 
an Information, I ſhall in this Place only 

Ch. 26. take Notice. | : 
_— : Sect. 1. 1, That it is no Plea in Abate· 
ment of an Indictment, as it is of an Ap. 
peal, or Information, that there is another 
Indictment againſt the Defendant for the 

ſame Offence. But in ſuch a Caſe the 

Court in Diſcretion will be more ready u 

quaſh the firſt Indictment. 3 


of a capital Crime is abated for a Miſnoſmeſ 

of the Defendant's Chriſtian Name, be 
ſhall not be diſmiſſed, but indicted de non 

and arraigned by his true Name. | 
Seck. 3. 3dh, That a Defendant appearin 
* gratis, and by Attorney, to an Information 
may plead a Miſnoſmer in Abatement, *W 
wilt 


S. 2. Seck. 2. 2dy, That where an Indiamenil 
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- Of Pleas in Abatement. 


well as if he had appeared in Perſon; for if 


he be not the Perſon intended, his Plea 
may be rejected, and Judgment ſigned by 
nibil dicit; but the Attorney General by 
accepting his Plea, admits him to be the 
Defendant, and ſhall not afterwards ſay, 
that it doth not appear but that the Plea 
might be put in by a Stranger. 


Aa 2 CHAP. 
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C A P. XXXV. 


Of the Plea of Autrefoits ac 
Ss 


7 AVING ſhewn already what Pleas 
are good in Bar of an Appeal, and 
how far they are conſiſtent wich the gene- 
ral Iſſue ; and having alſo ſhewn what is a 
good Plea in Bar to an Information, I ſhall 
here only conſider, the Pleas of Autrefoit; 
acquit, and Autrefoits attaint, &c. and Par- 
doth 185 
Sec. 1. And firſt of the Plea of Autrefoits 
acquit, as to which it ſeems generally a. 
greed, that where a Perſon is once found 
Not guilty on an Inditment or Appeal free 
from Error, and well commenced be- 
fore a Court which has Juriſdiction of the 
Cauſe. he may by the Common Law, in 
all Caſes, plead ſuch Acquittal in Bar of any 
ſubſequent Indictment or Appeal for the 
ſame Crime. | 

Sect. 2. And ſuch Plea. being in Bar, and 
the Record neither in the Cuſtody of, nor 

the Property of him that pleads ir ; there 
is no Need of a profert ſub pede figilli, but the 

Defendant ſhall have a Day given him. 


Sed. 


re 


c. 
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Sect. 3. A Variance between the Record 5: 3. 
of the Acquittal, and the Indictment, G. 
to which it is pleaded, may be helped by 
an Averment, if the Nature of the Crime 
in each be in Subſtance che ſame. And 
therefore if a Defendant be-named Yeoman 
in one Record, and Gentleman inthe ocher, 
he may make good the Variance by ſhew- 
ing that' he only was meant under each Ad- 
dition. Alſo if one be acquitted on an 
Indictment of murdring quendam ignotum, 
and afterwards indicted for killing the ſame 
Perſon, deſcribed by his proper Name, he 
may ſhew that both Indictments were for 
the ſame Felony, Cc. And if the Perſon 
killed be deſcribed by his proper Name and 
Surname in the firſt Indictment, and by a 
different Surname in the Second, ſuch Va- 


| riance may alſo be helped by an Averment, 


that the Perſpn ſo differently named, was 


one and the ſame Perſon, to which it is ad- 


viſable to add, that he was known as well 
by the Name in the Firſt, as by that 
in the ſecond Indictment. A fortiori a Va- 
riance between the firſt and ſecond Indict- 
ment as to the Time or Place where the Fact 


is alledged, being all in the ſame County, 


or as ſome ſay, in different ones, (eſpecial- 


y in the Caſe of Goods ſtolen in one Coun- 
J, and carried into another) may be helped 


by an Averment, that the Felony in each is 
the ſame, GG. | | 
Sect. 4. Anciently the Judges uſed to ſa- S. 4 


. tisfy themſelves of the Truth of Averments 
4 of this Kind by Examination of Witneſſes, 
Jer by Inqueſt of Office; but of later Years 
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Ge 5. 


Of the Plea of Autrefoits acquit;. 
the more uſual Method ſeems to have been 
to try it by Jury on an Iſſue joined. 


Sed. 5. It is. no Plea to an Appeal of 


Larceny, that the Defendant has been 


| found Not guilty in an Action of Treſpaſs 


brought by the Plaintiff forthe ſame Goods, 
for Larceny and Treſpaſs are entirely diffe- 
rent. Yet it is ſaid, that an Acquittal of 


Murder will bar an Indictment of Petit 


Treaſon ; becauſe the Offences are in ſub- 
ſtance the ſame. But an Acquittal of one 
Felony is no Bar to a Proſeeution of another 


in Subſtance different: And therefore if 


one commit a Burglary, and ſteal the Goods 


of A. and B. and be acquitted of an Indi&- 


S. 6, 7. 


ment for the Burglary, and Stealing the 
Goods of A. he cannot plead the Acquittal 
to an Indictment for ſtealing the Goods of 
B. but he may plead it to a ſecond India- 


ment for the Burglary. 
Sec. 6. Whatſoever Plea has been ad- 


judged a good Bar of an Indi&ment, is plead 
able to a ſecond Indictment for the ſame 
Crime, and inlike manner whatever Plea has 
barred one Appeal, is pleadable to another 
brought for the ſame Matter by the ſame 


Appellant. Alſo an Acquittal by Verdict on 


the general Iſſue in an Appeal of Murder, or 
a Verdict on ſuch Iſſue finding the Defendant 


guilty ſe defendendo, or per infortunium, are 
pleadable 65 an Indictment, for the ſame 


Fact; and ſo, as it ſeems generally holden, 
is an Acquittal by Battle. Yet where a Plea 


in Bar of an Appeal, has been adjudged 


good on Demurrer, the Defendant — 
4 | | | | en 
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been afterwards arraigned at the Suit of the 
Rao: cen 2 
Seck. 7. Wherever the Indictment, Cc. 
whereon a Man is acquitted, is ſo far erro- 
neous, (either for want of Subſtance in ſet- 


4 


ting out the Crime, or for want of Autho- 


rity in the judge, ) that no good judgment 


could be igiven upon it againſt the Defen- 
dant, the Acquittal is no Bar of a ſubſe- 


quent Indictment, &. becauſe in Judg- 


ment of Law, the Defendant's Life was not 
in Danger. But if there be Error in the 
Proceſs only, the Acquittal will be a good 


Bar of a ſubſequene Proſecution, for ſuch 


Error is ſalved by the Appearance. 

Sect. 8. An Acquittal on an Appeal by 
one who had no Right to bring it, is no 
Bar to an Appeal by another Appellant. 

Sect. 9. It doth not ſeem material whe- 


8 10. 


ther the Court in which the Acquittal was, 


be a Superior or Inferior one, ſo that it 
had a Juriſdiction. . 

Sect. 10. An Acquittal of a Man as Prin- 
cipal is agreed at this Day to be no Bar of 
a ſubſequent Proſecution againſt him as 
Acceſſory after the Fact, becauſe ſuch Ac- 
quittal clears him only from having commit- 
ted the Fa&, which is a Crime enticely dif- 
ferent from that of having received him 
that committed it. But it is hold n in many 
late Books, that the Acquittal of a Man as 
Principal, is a Bar of a ſubſequent Proſecu- 
tion againſt him as Acceſſory before, be- 
cauſe ſuch Acceſſory being in ſome Mea- 


ſure guilty of the Fact; that which clears 


him from the Fact, ſeems to clear him from 
⁊9a 2a 4 be- 


S. 11. 


W r - — 
— — ——— ———⅛ — 
— — — . . * = T 
— n 


—ͤũ—ä— —— 2 ps HPC oo 


0 * 
9 ea EO IIS 72 


1 


I i i 
| * 
FE N 1 
Z 1 2! 
* 48" 
1 BE 
7 4 

: 


3 * 
— .. ̃—MVyH . ˖ TIF 


n 
— 2 


19 
1 


360 


Of the Plea ok Autrefoits acquit · 
being ſuch an Acceſſory. And this is very rea. 


ſonable on the Suppoſition, that a Man may 


be found guilty as a Principal on Evidence 
which proves him to have been Acceſſory 
before. But ſeems difficult to be maintained if 
the contrary Opinion be Law ; for then a 
Man in Truth guilty as Acceſſoty before, 


would get off by a mere Slip inſthe Indictment 


charging him as Principal; whereon his 


Life could not be in Dangers However it 


S. 12. 

= =: In 
See Ch. 

99. S. 26. 

3 14. 


ſeems agreed, that no Acquittal of a Man 
as Acceſſory, is a Bar of a ſubſequent Pro- 
ſecution againſt him as Principal. Allo it 


1s holden, that the Acquittal of a Man as 


Acceſſory to one, will not fave him from 
being arraigned as Acceſſory to another. 
Sect. 11. It was the common Practice 
before 3 H.7. 1. in Favour of Appeals, not 
to try a Man on an Indictment of Death, 
till the Year and Day were paſſed, leſt the 
Acquittal ſhould be pleaded in Bar of an 
Appeal ; but by that Statute, If any Man be 
ſlain, and therefore the Slayers, Abettors, Main- 
tainers and e be indicted, the ſame Slay- 
ers and all Acceſſories, ſhall be arraigned and. deter- 
mined of the ſame Felony at any Time at the 
King's Suit, within the Year after the ſame Felo- 
17 x 3 And if any Perſon named as Principal 


or Acceſſory be acquitted of ſuch Murder at the 
| King's Suit, within the Year and Day, the Ju- 
Fices before whom, 8c. ſhall not ſuffer him to go 


at large, but either remit him to Priſon, or Bail 
bim, after their Diſcretion, till the Tear and 
Day be paſſed. And if the ſame Felons and Acceſ- 
ſories ſo arraigned, or any of them ſhall be 1 

| - SE OS : te , 
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ted, or the Principal, or any of them attainted, the 
Wife or Heir may baue their Appeal within the 


Tear and Day, againſt the Perſons ſo arraigned 


and acquit, and all other their Acceſſorigs, or a- 
gainſt the Acceſſories of the Jaid Princi ono any 
of them, ſo attainted, or againſt the 720 Princi- 
pals ſo attainted, if they be alive, and the Be- 
nefit of the Clergy thereof before not bad; and 
the Appellant ſhall have the like Advantage, 
as if the Acquittal or Attainder had not been. 

Fect. 12. But this Statute extends to no o- 
ther Appeal but of Death, nor to any other 
Acquittal but upon an Indictment; there- 
fore in all other Caſes the Plea of Autrefoits 
acquit is ſtill a good Bat. 
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"CHAP. bi, 


Of the Plea of Autrefoits attaint 
P 


8. 1. Seck. 1. TT ſeems generally agreed, that 2. 

Iny Attainder of any capital Crime 

while it ſtands unreverſed, may be pleaded 

in Bar of any ſubſequent Proſecution, ei- 

ther for the ſame, or any other capital 
Crime, except in ſpecial Caſes; as, 

8. 2. Sect. 2. 1, Where ſuch Attainder is re- 

| verſed for Error, for after ſuch Reverſal it 

— of no more Force than if it never had 

. | | 

Sect. 3. 2dly, Where the Attainder was 

at the King's Suit, and pardoned, and the 

Party is afterwards proſecuted by way of 

Appeal, which being the Suit of the Sub- 

je&, cannot be barred by the King. 

S:8. 4. 3h, Where one attainted of Felo- 

ny, is indicted of High Treaſon, for the 

Judgment is different, and the Forfeiture 

more general. However if the Felony were 

| | firſt committed, the Title of Eſcheat to the 

| Felon's Lands in Fee-ſimple, veſted in the 

| Lord from the Time of the Felony, ſhal 

not be deveſted by a ſubſequent Proſecuti- 
on for High Treaſon, * 


S. 3. 


8. 4. 


attaint 02 convia.. 


ceny, or even an Indictee ſince 21 H. 8. 
11. hath a ſecond Appeal or Indictment of 
Larceny brought againſt him hanging the 
ficſt, and afterwards is attainted on the 
firſt, in which. Caſe, the Court may, to 
intitle the ſecond Appellant to a Reſtitution, 
inquire as ſome ſay, by an Inqueſt of Of- 
fice, or, according to others, by an Inqueſt 
taken at the Miſe of the Parties, whether 
ſuch Appellee were guilty of ſuch Larceny 


or not. And upon the like Ground it hatt 
þ been adjudged, that a Perſon attainted is 
e as liable to anſwer perſonal Actions, as if 
dhe had not been attainted. IE 
i Sect. 6. 5thly, Where a Perſon attainted, 


is afterwards accuſed as a Principal in a 
different Felony, and others as Acceſlories 
to him, in which Caſe, for the ſake of Ju- 
it WF tice he is compellable to plead to a Proſe- 
ad WY cution for ſuch Felony, becauſe otherwiſe 
the Acceffories could not be tried for want 
aof a Conviction of their Principal. 
he Sef. 7. A Judgment againſt a Man on an 
of Wl Indiament of Treſpaſs, bars not an Indict- 
ib- WY mene of Larceny, becauſe the Offences, 
and the Judgments for them, are intirely 
different. Alſo it ſeems agreed, that 
the BY the Judgment of Pain Fort & dure in 
ure A one Felony is no Bar to a Proſecution for 
ere another: And Quære if it be a Bar as to 
the ſame Felony, becauſe ſuch Judgment 
neither corrupts the Blood, nor forfeits 


Lang. i 
| a 


Seck. 


aq) 


; Se8. 5. 4thly, Where an Appellee of Lar- 8. 3 
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S. 9. 


Of the Pleas ok Autrefoits 
Seck. 8. An Attainder on an Indictment 
of Death is no Bar to an Appeal, by reaſon 


* 


of 3 H. 7. ſet forth more at large in the 


precedent Chapter. SS, wap 

Sect. 9. It ſeems to be generally agreed, 
that the Plea of Autrefoits convict was allow- 
ed by the common Law in all ſubſequent 
Proſecutions for the ſame Felony, for it is 


a Maxim, that a Man's Life ſhall not be 


twice brought into Danger for the ſame 
Crime. And the Reaſon why at this Day 


ſuch a Conviction on an Indictment of 
Death is not pleadable on an Appeal, (un- 


leſs Clergy were allowed thereon, or at 


4 * 


leaſt prayed) depends on the Conſtruction 
of 3 H. 7. which expreſly giving an Appeal 
againſt a Perſon attainted on an Indictment 
of Death, who hath not had his Clergy, 


cannot but be thought to intend to give it 
as well againſt a Perſon convicted. But a 
Conviction of one Felony was never plead- 


able to any other. Yet if the Convict 
were a Clerk, and as ſuch delivered to the 
Ordinary, he could not before 8 Eliz. be 
afterwards impeached either for the ſame, 


or any other Felony committed before ſuch 


Supra 
Ch. 35. 
S. 77, 10 


J. 13. 


Delivery to the Ordinary, whether ſuch o- 


ther Felony were within the Benefit of tlie 


Clergy or not; but neither 8 nor 18 Eliz. 


extend to Offences within the Benefit of the 


Clergy; and therefore it ſeems that one 


who has had the Benefit of the Statute at 


this Day cannot be impeached for any o- 
ther former Felony within the Benefit of 
the Statute; but for others he may. 


Sec. 10. It has been long ſettled, that 
Perfons who have either been admitted to, 


adttaint 02 convict. 
or have prayed their Clergy, on a Convi- 
Rion of Manſlaughter on an Indictment of 
Murder, may bar any ſubſequent Appeal 
for the ſame Death, by the plain Purport 


acquitted on an Inditment of Death, who 
by the expreſs Words of the Statute may be 
tried over again on an Appeal. And it hath 
been adjudged, that it is not material whe- 
ther ſuch Appeal were depending at the 
Time of the Conviction or not. But there 
have been ſtrong Opinions, that unleſs the 
Court call a Man to Judgment on a Convi- 
ction of Manſlaughter, he cannot demand 
” Clergy, and conſequently cannot plead 
uch Conviction and Prayer of Clergy in 
Bar of an Appeal. Yet it ſeems to be ſet- 
tled at this Day ; that the Party may pray 
his Clergy upon his Conviction, and that 
ſuch Prayer will be as effectual for this Pur- 
poſe, as if it were made on his being called 
to Judgment. However if the Record of 
Conviction be erroneous either in reſpect of 
the Inſufficiency in the Indictment, &c. or 
for a Miſtrial, &c. ſo that the Defendant's 
Life was not in Danger at the Trial, &c. it 
is not pleadable in Bar of a ſecond Indict- 
ment or Appeal, &c. 

Sect. 11. The Concluſion of a Plea of 
Autrefoits convict of Manſlaughter and Cler- 
gy thereon may be either petit judicium ſi 
red. A. B. iterum de eadem morte. de qua ſemel 
convictus eſt reſpondere compelli debeat, or thus. 
tit judicium fi pred. A. B. appellum ſuum pred. 


verſui 


1 


365 


of 3 H. 7. which in this ceſpe& puts ſuch Supra. 
Perſons in a better Caſe than thoſe who are Ch. 35. 


S. 11. 


S. 13. 


S. 14. 


S. 17. 


366 | 


Ot the Pleas of Autrefoits, &c. 


verſus eum de mort pretd. babere ſeu manutenere 


debeat. 5 4 | 0 

Sec. 1 2. It hath been ſtrongly holden, 
that a Verdict finding a Man guilty of 
Homicide ſe defendendo may be ſtill pleaded in 
Bar to an Appeal of Death, as at the com. 


mon Law, and that it is not within the 


Meaning of 3 H. 7. which makes Perſon; 
acquitted or attainted, without Clergy, on 
an Indictment of Murder liable to be tried 


over again on an Appeal. 7 
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CHAP. XXXVIL 
Of Pardon. 


Seck. 8 LY the Right of By whore 
pardoning Offences within cer. Srantabie. 
tain Diſtricts was claimed by the Lords 
Marchers, and others, who had jura regalia, 
but by 27 H. 8. 24. No Perſon of what Eſtate 
or Degree ſoe ver he be, ſhall bave Power to par- 
don or remit any Treaſon or Felony, nor any Ac- 
ceſſory to the ſame, nor any Outlawry for ſuch Of- 
fences, in England or Wales, &c. but the 
Ring ſhall bade the ſole Power thereof united to 
the imperial Crown of this Realm. 

Set. 2. By the Statute of Glouceſter 9. If it Where of 
be found by the Country, that 4 Perſon tried for Right for 
the Death of a Man, did it in his Defence, or Hy 
Misfortune, then by the Report of the Fuſtices to 8 
the King, the King ſhall take him to his Grace, 
Fit pleaſe him. But it ſeems to be ſettled at 
this Day, agreeably to the ancient common 
Law, in Affirmance whereof this Stacute 
was made; that in ſuch a Caſe, or where 
one indicted of Homicide ſe d:fendendo confel- 
ſes the Indictment, if the Party cauſe the 
Record to come into the Chancery, the 
| Chancellor will of courſe make him a Par- 
don without ſpeaking to the King, and that 
by ſuch Pardon the Forfeiture of Goods 

may be ſaved. For theſe Words if it ſhall 
Bo pleaſe 


” ry But if the Party be found to have fled, 
CC 


by way of Reverence to him, and not in- 


ed on the Homicide, but on the Contempt 
of the Law. | 


4 ſon or Perſons out of Priſon, ſhall commit an 


who then bad, or afterwards (hall commit an a 


of clipping, coining, counterfeiting, waſhing, f. Rn 


Pk Pardon. | 
pleaſe the King, ſhall be taken as ſpoken only 


tended to make ſuch a Pardon diſcretiona. 
Quære, if the Pardon fave the Forfei- 


ture for the Flight, for that is not ground- 


Sect. 3. By 4 & 55 W & M. 8. F any Per. 


Robbery, and afterwards diſcover two or more, 


Robbery, ſo'as two or more of them ſhall be con. WW g, 
victed, any ſuch diſcoverer ſhall be intitled to 4 _ 
Pardon for all Robberies committed before tht . 


Diſcovery, which alſo ſhall bar an Appeal. ſha 


any Perſon or Perſons out of Priſon, ſhall be guilij | 


ling, or otherwiſe diminiſhing the Coin of ibi ten 


Realm, and afterwards diſcover two or more why * 


then had, or afterwards ſhall commit any of tht of. 
ſaid Crimes, ſo as two or more of them ſhall bt hoy 
convicted, any ſuch Diſcoverer ſhall be intitled i Rec 
a Pardon for all ſuch his Crimes committed befm ſum 


| _ the Diſcovery. | l . 

S. 6. Seck. 5. By 10 & 11 . z. 23. (which — 
excludes Clergy from thoſe who ſhall in Felo 
any Shop, Ware-houſe, Coach-houſe, o tion 

Stable, privately ſteal any Goods, &c. o effec 
the Value of F tho ſuch Shop, Cc. be not z the | 
broken open, and though no Perſon be dig 
therein, or ſhall aſſiſt, hire or command a Indic 
ny Perſon to commit ſuch Offence,) if an been 

Burgla- Perſom or Perſons ſhall commit any Burglar), W bare! 

ry, &c Out n 


. Houſe- breaking, or Felony in ſtealing of * - 


Ha. 


Of Pardon. 
Horſe or Horſes, or any Money, Wares or Goods, 


more, who then bad or after ſhall commit any 
ſuch Felony, and ſhall be convicted thereof, or 
cauſe to be diſcovered and apprehended two or 
more, Who ſhall be convicted, as aforeſaid, every 


ſuch Diſcoverer ſhall be intitled to a Pardon for 


the Felonies aforeſaid, committed before ſuch Diſ 


8 | 1 
Sect. 6. And by 5 Anne 31. Every Perſon 


who ſhall be guilty of Burglary, or of the felonious 
Breaking and Entring a Houſe in the Day-Time, 
and after ſhall diſcover two who ſhall have com- 
mitted ſuch Felony, ſo as they be convid, &c. 
ſhall have 40 l. and a Pardon of all Felonies, 
except Murder, &c. | 


Sect. 7. It ſeems to be a good general What 4 
Rule, that where it may be reaſonably in 8-94 Par- 
tended, that the King, when he granted 4% F Fe- 
a Pardon of Grace, was not apprized both "> 8. 


of the Heinouſneſs of the Crime, and alſo 
how far the Party ſtands convicted upon 
Record, the Pardon is void, upon a Pre- 


| ſumption that it was gained by Impoſition 


upon the King. And upon this Ground it 
ſeems agreed, that if a Man attainted of 
Felony, get a Pardon which doth not men- 
tion the Attainder, the Pardon will be in- 
effectual. Alſo it hath been holden, that 


the Pardon of a Perſon convicted by Ver- 


dict of Felony is void, unleſs it recite the 
Indictment and Conviction. Allo it hath 
been queſtioned if the Pardon of a Perſon 
barely indicted of Felony be good, with- 
out mentioning the 1 But ſuch 

3 


from whom Clergy is by that AG taken away, 
and being out Priſon, ſhall diſcover two or 
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370 Ok Pardon. 
| a Defect is falved by the Words ſve indifta- 

tus ove Wp. „ 
S. 9. Seck. 8. It hath been holden, that anci- 
ently a Pardon of all Felonies, included 
all Treaſons as well as Felonies. And it 
ſeems to be taken for granted in many 
Books that ſuch a general Pardon is even 
at this Day pleadable to any Felony except 
Murder and Rape and Piracy, and that 
the only Reaſon why it may not alſo be 
pleaded to Murder and Rape, is becauſe 
13 R. 2. requires an expreſs Mention of 
them, and that the only Reaſon why it is 
B. 1. Ch. not pleadable to Piracy, is becauſe it is a 
37. S. 3. Felony by the Civil Law only. But it doth 
not ſeem eaſy to reconcile this Opinion 
with the general Rules of Law in the pre- 
cedent Section, in Relation to this Prero- 
gative; for how can it be intended from a 
Pardon, that doth not ſo much as mention 
one particular Caſe, that the King was ful- 
ly apprized either of the Nature and Cir- 
cumſtances of each Felony, or of the Num- 
ber of the Whole, ſo that the Party might 
appear to deſerve his Compaſſion. Indeed 
there are many Precedents of ſuch general 
Pardons in Raſtals Entries; but thoſe in the 
Regiſter particularly deſcribe the Offence, 
except one only which pardons Eſcapes, 

2H | but excepts voluntary one. 
1 | Sect. 9. By 27 Ed. 3. 2. In every Pardon of 
g | Felony granted at any Man's Suggeſtion, the 


| Suggeſtions and the Name of him that makes it 
1 ſhall be compriſed; and if it be found untrue, the 
(| Charter ſhall be diſallowed. And the Fuſtices 

bi - ' before whom the Charter ſhall be alledged, ſnl 


| ; | enquir: 


Ok Pardon; 


it untrue, ſhall diſallow the Charter. 

Se#. 10. No Pardon of Felony ſhall be 
carried beyond the expreſs Purport of it; 
and therefore if the King reciting an At- 
tainder of Robbery, pardon the Execution, 
he thereby neither pardons the Felony it 
ſelf, nor any other Conſequence of it be- 
ſides the Execution. 

Sect. 11. Where a general Act of Pardon 
excepts ſome particular Kinds of Felony, it 
ſeems agreed, that ſuch Exception extends 

'as well to ſuch whereof any Perſons are at- 
tainted as to any other. 


Charters of Pardon of Manſlaughters ſhall nat be 


Oath, that is to ſay, where a Man ſlayer an- 
other in his own Defence, or by Misfortune Nei- 
ther is there any Precedent in the Regiſter 
of the Pardon of any other Homicide ; but 
ſuch as is done either in Self-Defence, or by 
Miſadventure, or by Infants, or Madmen; 
and from hence ſome have diſputed the 
King's Power of pardoning any other Ho- 


general Tenor of the Books, but alſo to the 
e, plain Purport of 13 Ric. 1. Which reciting 
5, that Treaſons, Murders, and Rapes had 
been frequently committed, becauſe Par- 


enacteth, That no Pardon ſhall be allowed for 
Murder, or for the Death of a Man ſlain by A- 


be ſpecified in the ſame Charter. And if the 
B b 2 | Charter 


enquire of the ſame Suggeſtion, and if they find 


Sect. 12. It is enacted by 2 Ed. 3. 2. That 


granted but where the King may do it by his 


micide ; but this is contrary not only to the 


dons had been eaſily granted in ſuch Caſes, 


wait, Aſlault, or Malice prepenſed, Treaſon, or 
Rape of a Woman, unleſs the ſame Murder, &. 
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S. 12. 
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ct Pardon; 


Charter of the Death of a Man be alledged before 


any Fuſtices, in which it is not ſpecified, that 
the Party was murdered, or ſlain by Await, 
Aſſault, or Malice prepenſed, the ſame Fuſtices 
ſhall enquire by a good Inqueſt of the Viſne where 


the Dead was ſlain, if he were murdered or ſlain 


by Await, &c. and if they find that be was 


S. 17. 


8. 18. 


8. 1 9. 


murdered, or ſlain by Await, &c. the Charter 
ſhal: be diſallowed, &c. | - 

 Se&. 13. It hath been formerly often ad- 
judged that Murder might be pardoned un- 
der the general Deſcription of a felonious 
Killing, wich a Claufe of aon obſtante. But 


by 1 IV. & M. Seſſ. 2. Ch. 2. it is declared tbat 


no Diſpenſation by non obſtante of er to any 
Statute ſhall be allowed. . | 
Sec. 14. But Pardons of Manſlaughter re. 
main as they were at Common Law ; and 
therefore the Pardon of the felonious Kil- 
ling of J. S. may be pleaded to an Indict- 
ment of Manſlaughter in killing him, But 
where ſuch a Pardon is pleaded to a Coro- 
ner's Inqueſt of Manſlaughter, the Court 


may refuſe to allow it, till the Fact be 


found Manſlaughter by a Jury directed by 


a higher Court. 


Sect. 15. If a general Act expreſly pardon 
Petit Treaſons, and except Murders, it 
cannot be avoided by indicting a Perſon 


guilty of Petit Treaſon, for Murder on- 


ly, omitting the Word Proditorie, for the 
leſs Offence being included in the greater, 
is pardoned by the Pardon of it; and there- 
fore ſuch an Exception of Murder is to be 
intended of ſuch Murder only as is ä 


— 


ly ſo called, and doth not amount to Petit 
Treaſon. | e edt os tat» ip 

Sect. 16. Neither doth the Exception of S. 20. 
Murder in a general Act of Pardon of all 
Felonies extend to a Felo de ſe, for though 
his Offence be in Strictneſs Murder; yet in 
common Speech according to which Sta- 
tutes are commonly expounded, it is ge- 
nerally underſtood as a diſtinct Offence, 
the word Murder ſeeming prima facie to im- 
port the Murder of another 

Sect. 17. It is ſaid that a general Act of 8. 21. 
Pardon of all Felonies, Miſdemeanors, and 
other Things done before ſuch a Day, par- 
dons a Homicide from a Wound before the 
Day, whereof the Party died not till after, 
becauſe the Stroke being pardoned, the 
Effects of it are conſequently. pardoned. 

Sect. 18. Notwithſtanding all Felonies are Whether 
ſeveral. yet the Felony of one Man may be e Par- 
ſo far dependant on that of another, that 4 Bog 
the Pardon of the one will neceſſarily enure 5 of 
to the Benefit of the other. As where the other. 
Principal is allowed his Pardon before his S. 22. 
Conviction, in which Caſe the Acceſſory Vide. 
may by a neceſſary Conſequence take Be- Ch. 29. 
nefit of it, becauſe he cannot be arraigned 324. 
till che Principal is convicted. . 

Sect. 19. Where a Man is bound to the S. 23. 
King as Surety for another's, Debt, it is clear 
that the Diſcharge of the Principal is a Diſ- 
charge of the Surety, But where a Man 
is bound to the King for another's Perfor- 
mance of a future Act, the Diſcharging of 
the other from ſuch future Act will not diſ- 
charge the Surety. But Sære, if both 
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m erm 
had been bound, and the Subject no way 
intereſted in the Matter. oP, 


Pardons of $28, 20. The Pardon of A. B. and C. of 


__ all Felonies by them done, withour com 
S. 24. or any of them, is void, for it ſuppoſes 
them jointly guilty, and extends to none 


but joint Felonies ; whereas all Felony is 


ſeveral in each Offender, and cannot be 
joint. . e 
Pardon bly Sect. 21. A Protection granted to a Felon 
Inplicati- ſhall not privilege him from anſwering to 
0. 1245 1 : . 8 
S. 25, an Indictment. And how ever the King's 
Grant of a Commiſſion toa Felon to goin 
his Service beyond Sea, may induce the 
Court to ſuſpend the Proceedings againſt 


„ 


him; it ſeems that it cannot enure as a Par- 


don of the Felony, unleſs it take Notice of 

it, and ſhew an Intention in the King to 

pardon it. However it is certain, that the 

King's Grant of a military Command to a 

Perſon attainted of High Treaſon, wherein 

he calls him his True and Loyal Subject, and 

gives him judicial Power over the Lives of 
others, does not pardon the Treaſon, not 
Supra. only becauſe 13 Ric. 2. requires an expreſs 
S. 122 Mention of the Treaſon in all Pardons of 
High Treaſon ; but alſo becauſe the com- 

mon Law requires an expreſs Mention of 

the Attainder in all Pardons of Perſons 
attainted, | 

Pardon of Set. 22. It is ſaid that a Pardon of all Mif- 
Offences priſions, Treſpaſs, Oftences and Contempts, 
net cajital. will pardon a Premunire, and all other 
26. Offences which are not capital; ſome in- 
deed have holden, that ſuch a Pardon ex- 

tends not to Simony, becauſe it is a _— 

: | | um 
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lam in ſe, but ſurely this can be no good 
Reaſon. OY KY pos 

Se. 23. It hath been queſtioned whether S 27. 
a Pardon of all Treſpaſſes extend to Cham- 
perty or Confederacy. RES 

Sect. 24. It ſeems agreed, that the King S. 28. 
can by no previous Licence, Pardon, or iſe*r/s- 
Diſpenſation, make an Offence diſpuniſha- _ 


ble, which is a Malum in ſe. And the only 
Cale which looks like an Exception out of 


this general Rule. is that concerning negli- 
gent Eſcapes ſuffered by a Gaoler, which, 
as it ſeems to have been holden, may be 
pardoned before they happen. becauſe they 
intitle the King only to a pecuniaty Penal- 
ty: But Qaære, yet where a Thing in its 8. 29+ 
own Nature lawful, is made unlawful by 
Parliament, as the Carrying Bell-metal, &c, 


out of the Realm, Importing certain Mer- 


chandizes in foreign Ships, Selling Wines 
beyond a certain Price, or without a Li- 
cence, Multiplying Gold, &c. Coining Mo- 
ney of a baſe Alloy, Cc. it was formerly 
taken as a general Rule, chat che King 
might diſpenſe with ir, as to a particular 
Time, or Place, or Perſon, ſo far as the 
Publick was concerned in it; unleſs ſuch 
Diſpenſation could not but be attended 
with an Inconvenience, as the Introducing a 
Monopoly, or Fruſtracing the End for which 
the Law was made, as the Licenſing a par- 
ticular Perſon to import foreign Cards or 
Wines, Cc. in which Caſes it was com- 
monly taken to be void. Alſo where a 
Statute gives a particular Intereſt, or Right 
of Action to the Party grieved, as the 
„ b 4 Statutes 
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Statutes of Mortmain, thoſe againſt Main- 
tenance, forcible Entries, Carrying Diftreſ- 
ſes out of the Hundred, Eſcapes, Cc. it has 
been always agreed, that no Charter from 
the King can bar the Right of the Party 
grounded on ſuch Statute. Alſo where a 
Statute is expreſs, that the King's Charter 
againſt che Purport of it,tho* with the Clauſe 
of non obſtante, ſhall be void, it ſeems to have 
been always generally agreed, that. regu- 
larly no ſuch Clauſe could diſpenſe with it. 
Yet even in this Caſe, it hath been holden, 
that if che Statute tend to reſtrain ſome 
Prerogative ſolely and inſeparably incident 
to the Perſon of the King, as the Right of 
pardoning, or the Right of commanding 
the Service of the Subject, for the Publick 
Weal, the King by a Clauſe of non obſtante 
may diſpenſe with it. And on this Ground 
the Relolution in the Year-Book of H. 7. 
hath been ſaid to be maintainable, whereby it 
was adjudged, that where 23 H 6. 8. enacts 
that Patents to Sheriffs to continue longer 
than a Year ſhall be void, and the Party 
diſabled to bear the Office notwithſtanding 
any Clauſe of non obſtante; yet the King by 
ſuch Clauſe might make a good Patent of 
ſuch Office for Life. Which is in Effect to 
ſay, that let there be never ſo good Reaſon 
for the making a new Law for the Re. 
ſtraint of the Prerogative in a particu- 
lar relating to the Service of the Subject, 
yet it is not in the Power of the Legiſlature 
to make ſuch a Law, _ 1 35 


Seck, 
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Seck. 25. It ſeems that the King may 
diſpenſe with the Statutes of Mori main 
without any Clauſe of von obſtante, becauſe 
by ſuch Diſpenſation he only gives up his 
Right of Entry for the Forſeiture, which 
every Meſne Lord might do as well ſo far | | mr 
as he had a Right. But it ſeems the more | mm 
prevailing Opinion, that no other Liſpenſa- TERA 
tions of Statutes were ever of any Force 
without a Clauſe of non obſtante, neither is 
ſuch Clauſe of any Effet at this Day ; 
for it is declared and enacted by 1 VW. & M. 


S. 30, 31. 


| Seſſ. 2. Ch. 2. that no Diſpenſation by non ob- 

t ſtante of. or to any Statute, or any Part thereof, 

f be allowed, but that the ſame ſhall be held woid, . 
> Wh cxcept a Diſpenſat ion be allowed in ſuch Statute. 

K But it is provided, that no Charter, Grant, or 

te Pardon, granted before 23 Octob. 1699. ſhall 

d e any ways invalidated by that AG, but that 

7, the ſame ſhall be, and remain of the 8 Force, 

it and no otber, as if the ſaid At had never been 

Ns made. 8 e | | 

a7 SeF. 26. It ſeems to have been always s. 32. 
ty Nagreed, that the King could not diſpenſe 

1g vith a Statute before it was made; but that s. 3z. 
by Ihe may pardon any Offence whatever, whe- 47 pab- 
of cher againſt che Common or Statute Law, Lick Of 
to Jo far as the Publick is concerned in it, af. re 12 
on er it is over, and conſequently may pre- „ 
e. ent a popular Action on a Statute, by 

cu- {pardoning the Offence before the Suit is 

ct, commenced. But it ſeems that he cannot 

ure holly pardon a publick Nuſance while ic 


Fontinues ſuch, becauſe ſuch Pardon would 
Fake away the only Means of compelling a 

| | | Redreſs 
3 RES 


| Ok Pardon. 5 
Redreſs of it: Net it is ſaid, that ſuch 2 
Pardon will ſave the Party from any Fine 

to the Time of che Pardon 
Seit. 27. The King can by no Char. 
ter whatſoever bar any Right of Entry, or 
Action, or any legal Intereſt, or Benefit 
before veſted in the Subject; and therefore 
it ſeems clear, that he cannot bar any Acti. 
on on a Statute by the Party grieved, nor 
even a popular Action commenced before 
his Pardon, nor a. Recognizance for the 
Peace, before ic is forfeited; nor an Ap. 
peal, except only where it is carried on at 
his Suit after a Nonſuit.: And therefore if a 
Perſon attainted on an Appeal carried on at 
the. Suit of the Party, get the King's Par. 
don, he muſt ſue a Scire facias againſt the 
Appellant, before the Pardon ſhall be a. 
lowed. And if the Appellant appear on the 
Sci fac he may pray Execution notwithſtan- 
ding the Pardon: But if the Sheriff return 
Scire feci, or two nibils, and the Appellant 
appear not on Demand; or, as it ſeems the 
more prevailing Opinion, if he return the 
Appeliant dead, the Appellee. ſhall be diſ- 
charged; but ſome have holden, that in this 
laſt Caſe a Scire facias ſhall go againſt the 
Heir of the Deceaſed. But there is no Need 
of any Scire facias againſt the Lord by 
Eſcheat, becauſe the Pardon no way tend; 
to reverſe the Attainder, whereon the Ti. 
tle of Eſcheat is founded. If ſeveral Per. 
ſons be outlawed on an Appeal, and one ge: 
his Pardon allowed on the Non appearance 
of the Appellant on a Scire facias, it ſeem 
that the reſt can take no Advantage nts: 
— ut 
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5 but muſt ſue their Sctire facias, E in the 
e ſame Manner as if there had been no ſuch 


Dee. ²˙ » e =” 
A Seck. 28. Tt hath been ſtrongly holden, Burning 
0 that the King may pardon the Burning of f he 
It the Hand on a Conviction of Manſlaughter How . 
e on an Appeal, as being no Part of the — 39 
i- ment at the Suit of the Party, but a collate- 
Ir ral and exemplary Puniſhmenc inflicted by 
re Wl Statute, and intended only by way of Satiſ- 
ic faction to the publick Juſtice, like the Find- 
P- I ing of Sureties by one convicted in the Sta- 
at Wl cuce againſt Treſpaſſers in Parks; yet it is 
2 ſaid that this Point was never adjudged ; 
at Wl and there are Precedents of expreſs Judg- 
r. ments quod cautariſetur in manu læva, and 
ne il how far ſuch Judgments are to be diſtin- 
a eviſhed from Judgments at Common Law in 
he WF Appeal, which it is agreed, that the King 
an- cannot pardon, I ſhall not take upon me to 
na determine. But granting that the King 
ant may pardon ſuch Burning, it follows, that 
the che Party ſhall be immediately delivered by 
the Force of 18 Eliz. which ſays, that after 8. . 
Burning, he ſhall be delivered; which is to supra. 
be thus underſtood, he ſhall be delivered Ch. 3z. 
aſter Burning, where he is to be burned. S. 86. 
| Se#. 29. A Pardon will not only diſ- 


by Wc barge any Suit in the Spiritual Court, ex 8. 41 
nd; WWO#:j0, but alſo any Suit in ſuch Court 4 
Ti »/antiam partis pro reformatione - morum, or 

per. ¶ Klute anime, as for Defamation, or laying 

get violent Hands on a Clerk, &c. And 

anc: f the Time to which the Pardon has Rela- 


jon be prior to the Award of the Coſts to cops. 
he Party; or, as it is generally holden, if 


it 
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| Of Pardon. 
it be ſubſequent to the Award but prior to 
the Taxation, it ſhall diſcharge — — on 
not if it be ſubſequent to the Taxation, 
Arid the ſame Rule holds as to Coſts taxed Ml tion 
to the Party grie ved on a; Contempt in 2 Ml the 
Court of Equity; but Qaære as to Coſtz 


taxed by Protonotary on an Attachment; Fe 
for they are not given by the Court of ll par 
Courſe, but the Offender ſubmits only to „ 
pay them by way of Compoſition. 1 
Sect. 30. If a Perſon be impriſoned on 5. 
an excommunicato. capiendo for Non-paymen Ml ditic 
of Coſts, and then the King pardon al King 
Contempts, it is ſaid, that he ſhall be dil. 8 
charged without any Scire facias againſt the ¶ pa; 
Party, and that the Party muſt begin anew ther 
to compel a Payment of the Coſts, becauſe Wl proc 
the Impriſonment was grounded on the a; v 
Contempt which is wholly pardoned. ſtand 
Sect. 3 1. No Pardon will diſcharge a Sui Ce, 

in the Spiritual Court, for a Matter of In. relor 


tereſt, or Property, as for Tithes, Legacies, 
matrimonial Contracts, Ge. 

Sect. 3 2. If the Offence be pardoned af- 
ter Coſts taxed, and then the Defendant 


Appeal, and the Superior Court give ney him * 


Coſts for or againſt him, ſuch Coſts ſhall not 
be avoided, becauſe the Coſts in the fi 
Suit being taxed before the Pardon, anl 
therefore not avoided by it, the Appeal ws 
proper for determining whether they wen 
well given or not, and conſequently Coſ 
may as properly be given on ſuch Appeal s 
in any other Caſe. But if the Offence 
be pardoned, hanging an Appeal, and th: 
Pardon relate to a Time precedent to tit 

Award of che Coſts, and then the * : 

ole 


deſert his Appeal, and the Court award 
Coſts againſt him in reſpect of ſuch Deſer- 
tion, it ſeems that he may have a Prohibi- 
tion, becauſe the Pardon having diſcharged 
the Coſts of the firſt Suit, made the Appeal 
to be of no Purpoſe. | 3 
Seck. 33. By 12 & 13 W. z. Ch. 2. No Impeach- 
Pardon under the Great Seal ſhall be pleaded to N 
an Impeachment by the Commons in Parlia- © 
ment. | 
Se. 34. A Pardon may be on any Con- Conditio- 
dition precedent or ſubſequent, which the 4! Par- 
King thinks fit to annex to it. | -_ 
Seel. 35. If it appear by the Recital of a „ 455 
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he pardon, that the King was miſinformed ei 5 oy 
en ther as to the Nature of che Caſe or the S. 46. 
ul Wi Proceedings thereon, the Pardon is void, 


the as where it falſly recites, that the Party 
 Wiſtands indicted, &&c. 
lu. 


In. Felony, even after an Attainder, fo fa: Aa 
165, 


clears the Party from the Infamy, and all 2 
other Conſequences thereof; that he may * 


be a good Witneſs, and may have an Acti- 

dam on againſt any who ſhall afterwards call 

neut um Traitor or Felon, for the Pardon makes S. 49, 50. 
| nt him as it were a new Man. Alſo a Pardon 

fuhr the Burning in the Hand for Manſlaugh- 
aniter, having paſſed the Great Seal, has che 

— ame Effect as to this Purpoſe, as the Burn- 5. 51, 
wer 


ng would have had. But it is ſaid, that a 


Oolhardon of Felony will not make a ſubſe. 


al uent Arreſt for it unlawful, unleſs the 
Fenct Farty, who makes ſuch Arreſt, knew of the 
d 4 Pardon, becauſe ſuch Arreſts being for the 
: 


Publick Good, are to be encouraged. 
| | Seck. 
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Nuit Sect. 36. The Pardon of a Treaſon or Th Ef. 
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382 Ok Pardon. 
8. 53. - Sed. 37. If a Man be convicted or depri. 
ved, c during a Seſſion of Parliament, 
and the Offence be pardoned by an Ad 
made the ſame Seſſion, it ſeems agreed, 
that the Conviction, &c. is ipſo facto avoided, 
becauſe the Act taking Effect from the firſt 
Day, the Offence appears to have been 
pardoned at the Time of the -Convidtion, 
Alſo it hath been adjudged, that if an Ad 
pardon certain Crimes from a certain Day 
before the Seſſion, it avoids all Convictions, 
and awards of Coſts, &c. for ſuch Crimes 
whether ſuch Convictions were before, ot 
after the Seſſion, becauſe it appears to be 
the Intent of the Parliament, that ſuch 
Crimes ſhould no way be puniſhed. 
Sect. 38. But as no Pardon from the 
King ſhall deveſt any Intereſt veſted in the 
Subject; ſo neither ſhall it, without Word 
of Reſtitution, even deveſt any Thing 
from the King. Yet a Pardon prior toa 
Conviction ſhall prevent all Forfeitures of 
Lands or Goods. | 
Sect. 39. It hath been adjudged, that the 
Releaſe of all Judgments and Execution 
in a general Pardon, extends to Debts duc 
to the King by Aſſignment or Forfeiture, 
and that it doth not reſtore them to hin 
who aſſigned or forfeited them; but ex 
tinguiſnes them in the Hands of tht 
Debtor. 8 
: Sect. 40. The King's Pardon of a Simo. 
niſt coming to a Church contrary to 31 Þ. 
6. or to an Officer coming corruptly to at 
Office, contrary to 5 & 6 Ed. 6. 16. wil 
be a good Bar of a criminal Proſecution « 
- 4 | 8 lle 
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the corrupt Bargain, but cannot enable the _ 
party to hold the Church, Cc. becauſe he 

is abſolutely diſabled by Statute. Neither 8. 58. 
can any Pardon, except by Parliament, ſalve 

the Corruption of Blood by an Attainder. 


Seck. 41. A general Pardon by Parliament ber. 


cannot be waived, becauſe no one by his S. 58, 59, 
Admittance can give the Court a Power to 1. 
puniſh him, where it judicially appears, that 

there is no Law to do it: But a Man may 

waive a Pardon under the Great Seal, by 
pleading other Matter without taking any 
Notice of it. 5 

Sect. 42. If the Body of a gener AQ 3 
Pardon either except diverſe Perſons by bo ta- 


Name, or except all who come under a ben Ad- 
general Deſcription, as all who adhered to ge 


S. 60. 


J. S. the Court is not bound, (neither 
ought it, as ſome ſay, ) to give any one the 
Advantage of it, unleſs he plead it, and 
ſhew in the firſt Caie, that he is not one of 
the Perſons excepted, and in the other, 
hat ke is not included in ſuch Deſcription. 
either will it be ſafe for him, if he be of 
he ſame Name with one of thoſe excepted 
dy Name, to aver that he is not one of the 
Perſons excepted by Name, without adding 
Ihat he is a different Perſon from ſuch other 
ff the ſame Name. But if the Body of the 
tatute, except one Perſon only, or if it be 
zeneral as to all, and afterwards ſome be 
xcepted in the Proviſoes, it may be plead- 
d as ſome. ſay, without any Averment, 
hat he who pleads it, is not one of the 

Perſons excepted, Cc. and the Excep- 
| tions 
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384 Ok Pardon, 

8. 62. tions ought to be ſhewn of the other Side. 
Alſo if an Act of general Pardon except 
certain Kinds of Crimes, there is no Need 
to aver that the Crime whereof a Perſon 
ſtands indicted, is not one of ſuch Crimes, 


; 
for the Court ſhall take judicial Notice : 
2” 5 e N "2 
8. 64. Sect. 43. But it will be Error to allow x | 
135 Man the Benefit of a Pardon under the IF 
Great Seal, unleſs he plead it. 
8. 65, Seck. 44. He who pleads ſuch a Pardon, t 
ought to produce it ſub pede ſigilli, becauſe 0 
it is preſumed to be in his Cuſtody, and the V 
Property of it belongs to him. Yet if a 
Man plead ſuch Pardon without pro- k 
ducing it, it ſeems that the Court may cl 
indulge him a farther Day to put in a bei- - 
„ 85 B 
S. 66. Sect. 45. If there be a Variance between H 
| the Pardon and Record of Conviction, &:. B 
yet if there be no Repugnancy to intend on 
that the ſame Perſon is meant in both, it - 
may be ſupplied by a proper Averinent : 
As if he be called F. S. Gentleman in the 
one, and J. S. Yeoman in the other, or ! = 
the Father in the one, and B. the Son of a + : 
in the other, or if the Stroke which cat Rf 1 
ſed the Death of J. S. Cc. be ſuppoſe Fa 
to have been given on the ſecond d oh 
| Auguſt in the one, and on the Third on = 
the other. And if ſuch variant Pardo Fa | 
be pleaded without ſuch Averment, thi * 
Court may give the Party a farther Day u g. 
pere e, e = 
| ing 


—_— F R 


_. Df Pardon. 7 
'* $:8. 46. It ſeems that ſuch Pardon can- 
not be pleaded after the general Iſſue, un- 


leſs it be of a Date ſubſequent to the 


Pleading of it, becauſe the making De- 
fence without taking any Notice of the 
Pardon ſeems to amount to a Waiver 
of it. And 


_ pleaded at the ſame Time with the ge- 


neral Iſſue, - 

Se#. 47. The Party is not bound to lay 
the Streſs of his Caſe on any particular 
Clauſe of the Pardon; but may take Ad- 


vantage of the whole. 


SeF. 48. After an Amercement in the 
King's Bench is eſtreated into the Ex- 


chequer, and the Party hath inſiſted on 


a Pardon there, and been denied any 
Benefic of it; he may be brought by 
Habeas Corpus cum cauſa to the King's 
Bench, becauſe the Record remains there, 
and plead his Pardon, and if it be adjudg- 
ed ſufficient, have a Superſedeas to the 
Barons. | 

Sect. 49. While 10 Ed. 3. ſtood in Force, 
no Pardon of Felony could be allow- 
ed without a Writ of Allowance, teſti- 
fying that the Party had found Sure- 
ties according to that Statute ; but this 


is repealed by 5 C 6 V. & M. 13. 


which provides, That the Faſtices before 
whom a Pardon of Felony ſhall be pleaded, 
may in Diſcretion, rema or Commit the 
Party to Priſon, till he ſhall enter into a 
Recognixance with two ſufficient Sureties for 
the good Behaviour for any Time, not exceed- 
ing ſeven Years. . that if ſuch Perſon be 

| = an 


385 
S, 67. 


Duzre if a Pardon can be Supra. 
Ch. 23. 
8. 85, 86. 


S. 68. 


S. 69. 


S. 72. 


236 D©f Pardon. 5 
A3 Infant or Feme Covert, it ſhall be ſufficient to 

' find Sureties, &c. ET 

S. 76 Seck. 50. The Judges may inſiſt on 
the uſual Fee of Gloves to themſelves, 


and Officers before they allow a Par- 
don. | | 


char 
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CHAP. XXXVII. 
Of the general Iſſue. 


„ ry ſhewn already that the Ch. 23. 
general Iſſue is pleadable in capital S. 78, 85, 
Caſes with any other Plea that is not 86. 
repugnant to it: Having alſo ſhewn 
what is a good general Iſſue to an In- 
formation on a penal Statute, and how it Ch. 26. 
- to be tried, I ſhall in this Place only ob- S- 3, 51. 
erve. 2 7 
Sect. 1. 1f, That in Indictments in the 
King's Bench, or before Juſtices of Peace S. 2. 
for Miſdemeanors, the Iſſue is well join- 
ed for the King, by the Words A. B. 
qui pro Rege ſequitur ſimiliter, without any 
Addition, ſhewing that A. B. is the proper 
Officer for this Purpoſe. | 
Seck. 2. 2dly, That in Inditments of 
capital Crimes, after the Defendant hath S. 3. 
pleaded, quod ipſe in nullo eſt inde culpabilis, 
& inde de bono & malo ponit ſe ſuper patri- 
am, it is uſual to award Proceſs againſt 
the Jury, without any expreſs Joining of 
Iſſue for the King. But in Appeals, ge- 
generally the Iſſue is expreſly joined by 


boch Parties. 


Cc2 Sect. 


388 


=} | 


Ok the general Jſue; 
Sec. 4. 24h), That it is ſtrongly holden, 


that an Iſſue joined on a Recognizance for 


the Peace, whether the Defendant killed 
J. S. being found againſt him, doth not 
eſtop him to plead Not guilty to an Indict- 
ment for the Death of the ſame F. S. 


chu 


- ahere a Paiſoner ſhall be, 8c; 


— 
_—_—_—— 


It | 
HA 
here a Priſoner ſhall be allowed 


Counſel, and a Copy of the 
Indictment, &c. 
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Sect. 1. LN Appeals, the Defendant has 8. z. 
| always been allowed che Benefit 
of Counſel, But regularly neither Peers 
nor Commoners ſhall have it, by the Com- 
mon Law, on the Trial of the general S. 1. 
Iſſue, on an Ilndictment of Treaſon or Fe- | 
lony; yet if a Point of Law acriſc, pro- 
per to be debated, the Court will aſſign 
the Priſoner Counſel to argue it; as where 
it ſeems queſtionable whether the Fats 
proved fully amount to the Crime laid; or 8. 4. 
whether the Perſons offered to be Witneſſes, 
or returned as Jurors, be legal ones in re- 
ſpect of ſuch or ſuch Exceptions; or whe- 
ther the Indictment or Proceſs, 2*c. be ſuf- 
ficient, And in all theſe Caſes che Priſon- 
er muſt propoſe the Point, and if the Court 
think it will bear a Debate, they will aſſign 

him Counſel to argue it. 
Seck. 2. Alſo if a Priſoner have a Pardon, S. 5. 
or other ſpecial Matter to plead, the Court 
will of courſe aſſign him Counſel. And it 
Ce 3 is 
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395 - There a Þziſoner ſhall be 


ſon, ſhall be admitted to make their full Defence 
by Counſel; and if any one ſo accuſed or indicted, 
ſhall deſire Counſel, the Court, or ſome Tudgt 
of it, ſhall immediately on ſuch Requeſt, aſſign 
ſuch Counſel not exceeding Two, as the my : 


is ſaid, that for ſuch collateral Matters any ſ 
one may be Counſel without any Affign- A 

. | ns 
S. 6, Seck. 3. But if a Queſtion ariſe on the ar 
Trial of a Peer concerning the Courſe of m 
parliamentary Proceedings, the Lords will R 
not ſuffer Counſel to argue it; but will de- al 

bate it themſelves. : 
; Sect. 4. It is not ſafe for a Man to be a 
Counſel or Solicitor to one in Priſon for a in 
capital Crime, in order to prepare him for a 
his Trial, without the Leave of che Court: gl 
But with ſuch Leave Priſoners are ſometimes hi 
indulged the Aſſiſtance of Counſel, not only pl 
to adviſe them in Priſon, but alſo to ſtand w 
by them at the Bar; but it is ſaid, that in di 
Strictneſs they ought not to be prompted th 
| as to Matters of Fact, nor to have the Aſ- th 
ow ſiſtance of Papers drawn up by Counſel to 7 
1 prepare them for their Trial. ＋ 
S. 8. Seck. 5. After a Priſoner has had Counſel BY » 
aſſigned him, the Court will not diſcharge e 
them without his Conſent, but will ſfome- 8 2 
| times add others to them. | = LD 
S. 9. Seck. 6. It is ſaid that the King's Counſel BI /=: 
| may be for or againſt an Appellee. By 
S. 10. 12. Set. 7. By 7 W. 3. 3. Perſons accuſed and fo 
indifted, or coming in to be tried after Outlaum, 

for High Treaſon, whereby Corruption of Blood In 
may be made, &c. or for Miſpriſion of ſuch Tres ©! 


2 


allowed Counſel, 8c. 

all deſire, to whom ſuch Counſel ſhall have free 
Ka 2 all ſeaſonable Hours. 

Sect. 8. But nothing in this At ſhall extend to 
any Impeachment, or other Proceeding in Parlia- 
ment. Nor to Indictments for Counterfeiting the 


| King's Coin, or Great or Privy Seal, Sign Manu- 


al, or Privy Signet. _ 

9. It is ſaid, that by the Common Law 
a Copy of the Inditment is never granted 
in capital Caſes. Let if the Priſoner take 
a legal Exception to it, the Court will 
grant him a Copy of ſo much as concerns 
his Exception. Alſo if he have Matter to 
plead which cannot well be put into Form 
without knowing the Subſtance of the In- 
dictment, as Autrefoits acquit, Cc. it is ſaid, 
that the Court will give him the Heads of 
the Indictment. And by the ſaid Statute of 
7 IW. 3. Perſons indicted for any High Treaſon 
not therein excepted, ſhall hawe a true Copy of the 
whole Inditment, but not the Names of the Wit- 
meſſes, five Days at leaſt before Trial, to adviſe 
with Counſel thereupon, to plead and make their 
Defence, their Attorney or Agent requiring the 
ſame, and paying the Officer bis reaſonable Fees 
for Writing thereof, not exceeding Five Shillings 
for the Copy of every ſuch Indictment. 
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11. 


8. 13. 


Vid. ſup. 
S. 8. 


What Exceptions may be taken to ſuch 


Indictment, and when, has been ſhewn, 
Chap. 25. Sect. 90. 
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From what County the Jury 


"Y 
11 


CHAP. XL 
From what County the Jury is 
to be returned, &c. 


Sed. REGULARLY by the Com: 
mon Law, the Jury is to be 
returned from the County in which the 


Fact was committed, for the Trial of the 


general Ifſue. And in an Appeal of Death, 
where the Wound was in one County, and 


z, the Death in another, the Jury uſed to be 


returned from each, before 2 & 3 Ed. 6. 
24. ſince which the whole may be tried in 


the County where the Death happened. 


Sect. 2. By 33 H. 8. 23. F any Perſon be- 
ing examined by any Three of the King's Ccun- 
cil, of Treaſon, Miſpriſion of Treaſon, or Mur- 


der, do confeſs, or appear vehemently ſuſpected, 


in every ſuch Caſe by the King's Commandment, 
a Commiſſion of Oyer and 'lerminer ſhall go ro 
ſuch Perſons, and into ſuch Plices 4 ſhall be 
named by the King, for the ſpeedy Trial, Con- 
viction, or Delivery of ſuch Offender, which 
Commiſſioners ſhall have ever to enquire, bear and 
determine all ſuch Treaſons, &c. within the Pla- 
ces limited by their Commiſſions, by lawful Per- 
ſous returned before them by the Sheriff, &C. in 
whatſoever Place within the King's Demin ion, 

r 


is fo be returned, &c. - 393 
5* without, ſuch Offences were done, and no Chal- S. 3. 
lenge for the Shire or Hundred ſhall be allowed. _ 

Seck. 3. This Statute ſo far as it relates to 8 34. 
Treaſon done within the Realm, is repeal- supra. 
ed by 1 & 2 Ph. & Ma. 10. which enacts, Ch. 25. 
that all Trials for Treaſon ſhall be accord- S. 30, 31, 
ing to the Common Law; but it feems to 3?» 33» | 
continue in Force as to Murder, and Miſ- 
priſion of Treaſon. And as to High Trea- 
ſon without the Realm, it is not material 
whether it be in Force or not, becauſe that 
is fully provided for by 35 H. 8. 

- Sect. 4. The word Murder in this Statute _ S. 4. 

: ſhall have the ſame Conſtruction as in the 2. 

? Statutes which take away Clergy from 8. 44 

: Murder, and conſequently ſhall not extend - 

to one examined as Acceſſory only. = 

Sect. 5. Having ſhewn already, that a he B. - 

who carries a Thing ſtolen from one Coun» Ch. 33. 

ty to another, or does a Nuſance in one Sett. 10. 

County to another, may be tried in either, Supra. 

and that he who takes ba Woman by Force Mr is 

in one County, and marries her in another, Ch. 2 = 

may be tried in the ſecond County, and $e&. 24. 

that e he who marries two Wives, the firſt 6 B. 1. 


d, beyond Sea, and the ſecond here, may be Ch. 42. 

eee, Sedt. 8. 
u, tried here; and d that Felonies in Wales may 8 

3 f upra. 

10 be tried in the next Evgliſh County; and Ch. 25. 
be that e Treaſons, Felonies, and Piracies on Se&. 26. 
n- the Sea, and Treaſons beyond Sea, may be B. 1. 
ich tried in any County in England ; and that f Ch. 43. 
nd Acceſſories in one County to Murder in an- — 4 
la- other, may be tried on an Appeal where Ch. 25. 
er- the Stroke was given; and that Acceſſories Sect. 26. 
in in one County to a Felony in another, may 4 B. 1. 
ns, be tried on an Indictment where they were Ch 31. 


1 | AC- Supra. 
Ch. 25. S. 27, 28. e Supra. Ch. 25. S. 28 10 35. B. 1. Ch. 37. 
49, &c. F Supra. Ch. 29. Sed. | 
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S. 6. 


S. 8. 


From what County the Jury, &. 


Acceſſories, I ſhall refer to the Places in 


the Margin, for the fuller Conſideration of 


theſe Matters. 


Sect. 6. A Plea of Matter alledged in a 


different County from that in the Indict- 
ment, can by Common Law be tried in ſuch 
foreign County only, as where one indicted 
in 4. pleads that he was taken out of a 
Sanctuary in B. or where the Defendant in 
an Appeal in A. pleads that the Appellant 
married a ſecond Husband in B. And if the 
Court have no Juriſdiction out of the Coun- 
ty where it fate, there is no Remedy at 
Common Law but by removing the Pro- 
ceedings by Certiorari into the King's Bench. 
But by 23 H. 8. 14. S. 5. All foreign Pleas tri- 
able by the Country upon any Indictment for Petit 
Treaſon, Murder or Felony, ſhall be forthwith tri- 
ed before the ſame Fuſtices afore whom the Party 


ſhall be arraigned, and by the Furors of the ſame 


County, that ſhall try the Petit Treaſon, &c. 
whereof be ſhall be ſo arraigned, without any fur- 
ther Delay, in whatſoever County, or Place of this 


Realm, the ſame Pleas be alledged. But this 


Statute extends neither co High Treaſon, 


nor to Appeals. 


CRHAP. 


3 


Ol Pꝛotets again Jurozss. 395 


CHAP. XII. 
Of Proceſs againſt furors. 


Set. 1. YUSTICES of Gaol Delivery, Furr: re- 
and as ſome ſay, Juſtices of Peace _— 

at their Seſſions, may have a Panel return- 1 Pe 
ed before them without any Precept or cpr. 
Writ, by a bare Award. But juſtices of S. 1 
Oyer and Terminer muſt make a particular 
Precept for this Purpoſe to the Sheriff, un- 
der their Seals . 

Sect. 2. By the Courſe of the King's S. 2 
Bench, no Jury can be returned into it 
from a foreign County without Proceſs un- 
der the Seal of the Chief Juſtice : But Quære 


if it may not be returned for the Trial of 


an Indictment in the County where it fits, 
by a bare Præceptum eft. | 


Sect. 3. Proceſs againſt Jurors may be Proceſs 


returnable immediately into the King's Lew re- 


Bench for the Trial of an Indictment found —_— 
in the County where it fits, whether for a 4 
Crime in ſuch County, or for a Treaſcn 
beyond Sea. Bur for the Trial of an In- 


dictment removed by Certiorari from a dif- 


ferent County, there muſt be Fiſteen Days 
between the Teſte and Return of every 


Ww Pr Oce ls. ö | 


Sect. 
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S. 4. 


Of pꝛotels againff Juroꝛs-. 


Sect. 4. Juſtices in Eyre, or of Gaol- Deli- 
very, may order a Jury to be returned im- 
mediately for the Trial of a Priſoner. Alſo 


it hath been adjudged, that Juſtices of Oyer 


and Terminer, or of Peace, might. for the 


Trial of an Iſſue joined before them, award 
a Venire returnable the ſame Day, on which 


the Party is arraigned : But there are ſtrong 


Authorities to the contrary, unleſs the Pri- 
ſoner conſent. or the Crime amount to Fe- 
lony And however the I aw might be an- 
ciently in Relation to this Matter, it ſeems, 


th it 4 & 5 M & M. 4. and 7 & 8W. z. 52, 


8. Jo 


| Foint and 
| ſeveral. 


S. 8. 


by requiring that Jurors ſh4ll be ſummoned 
Six Days before they are to appear, make 
ic neceſſary whenever a Venire or particular 
Precept is required for the Return of a Ju- 


ry, that there be Six Days between its 


Teſte and Return. | 
| Sed. 5. A Venire before Juſtices of Oyer 
and Terminer, returnable at a Day certain 
is erroneous, unleſs the Seſſions appear to 
be adjourned to the ſame Day, becauſe o- 
therwiſe it ſhall not he intended, that their 
Commiſſion continued ſo long. But ſuch 
Venire may be returnable at the next Aſſiſes, 
and then tried by Virtue of 1 Ed. 6, 7. 
Sect. 6. The Award of a Venire returnable 
at a certain Day before Juſtices of Oyer, Ge, 
needs not expreſs before what Juſtices it ſhall 


| be returnable, for it cannot but be intended 


that it ought to he returned before the 
Court that awards it. 

Seck. 7. Where ſeveral Perſons are ar- 
raigned on the ſame Indictment, &c. and 
ſeverally plead Not guilty, the 1 
; al 
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hath his Election either to take out Joint 4 
| Venires againſt all, or ſeveral againſt each it 
of them. But in an Appeal, if one plead if 
1 Not guilty, and the other a Releaſe, there | 
ſhall be ſeveral Venires. g Fo 
1 Sect. 8. Where the ſame Jury is returned s. g, 1} 
: on Joint Proceſs againſt ſeveral Defendants, | | 
if a Juror be challenged by any one of if 
8 them, and thereupon drawn, he is by ne- 4 
Y ceſſary Conſequence drawn as to all, be. 1 
4 cauſe there being but one Panel, the ſame 1 
f Perſon cannot at the ſame Time be taken Wang 
* from it, and continue in it. And to pre- 0 
4 vent this Inconvenience, where one jury 11.0106 
5 is jointly returned before Juſtices of Gaol- b; 
* Delivery, they may ſever the Panel. But | 
5 after an Appellant has taken out a Joint Il 
bh Venire againſt all the Appellees, he cannot 1 
afterwards take out ſeveral ones, though | 
* the firſt be never returned, becauſe it would : 
* cauſe a Diſcontinuance. Eo | 
5 Sect. 9. Proceſs by Proviſo, (i. e. with a Proviſo, + 
wy Clauſe, that if two Writs come to the She- 8. 10. 
bo riff, he ſhall execute one of them only.) 
3 may be awarded in Appeals, in the ſame 
Ge Manner as in other Actions, after the Ap- 
; pellant has made Default in Relation co 
ble the ſame Kind of Proceſs. And therefore 
Fn if the Appellant, after Iſſue joined, either 
"all negle& to take out a Venire the ſame Term, 
led Oc. or take one out, but do not get it 
the returned, the Defendant may take one 
out by Proviſo. And if he make De- 
_ fault in ſuing out ſubſequent Proceſs, the 


Defendant may ſue it out by Proviſo. But 
| after 


1 
dg 
= 


* 
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11. 
Tales. 


9. 12. 


Of Pꝛotets againſt Jurozs. 
after the Defendant has ſued out a Proceſs 


by Proviſo, it is ſaid, that the * 320g | 
els 


ought to ſue the ſubſequene Proceſs upon 
it in the ſame Manner as if he had ſued 
out the firſt, and that the Defendant can. 
not take out ſuch ſubſequent Proceſs till 


the Plaintiff has made Default in reſpe& 


of the ſame Kind of Proceſs. But in In- 


dictments there can be no Proceſs by 


Proviſo, becauſe no Laches is imputable to 
the King. GG 
Sed. 10. In Appeals, if a full Jury ap- 


| pear not, or if ſo many be challenged and 


drawn, that there do not remain enow to 


make a Jury, or if after a Jury is charged 


any of them dye, the Appellant may pray 
a Tales. And fo alſo may the Appellee on 


the Appellant's Neglect. 


Seck. 11. In capital Caſes, the Tales may 


be granted for a larger Number than the 
firſt Proceſs, as for Sixty, or Forty, or any 


other even Number, in order to prevent 
Delays from peremptory Challenges. 
Sec. 12. Every ſubſequent Tales muſt 
be for a Jeſs Number than the former, 
except the former were quaſhed. 
Sec. 13. The Quaſhing the Array of the 
principal Panel doth not quaſh that of the 
Tales, but the Inqueſt ſhall be caken by 
thoſe returned on the Tales, if enow ; o- 
therwiſe more ſhall be added to them by 
a new Tales. But if all the Perſons re- 
turned on a Hibeas Corpora be challenged 
and drawn, there ſhall not be a Tales a- 


warded, but a new Venire; for the Word 
Tales 
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Of P2oceſs againſt Jurozs, 
Tales plainly refers to ſome others to 
whom the Perſons returned are to be like. 
Alſo if the firſt Habeas Corpora be quaſhed, 
the ſecond with a Tales cannot but be 
quaſhed with it, and the Party muſt go on 
as if the Venire had been only returned, and 
nothing done upon it, for where a Proceſs 
is quaſhed, all that follows, and depends 
upon it, falls with it. 


grantable on the Return of a Venire, but 


Diſtringas, becauſe it appears not before 
ſuch Return, but that a full Jury may ap- 

ear. , | | 872 - 
g Seck. 15. A Diſtringas, or Habeas Corpora, 


4 with a Command to add ſo many more 
to thoſe ſummoned on the Venire is the firſt 
y Proceſs againſt the Tales. 
0 Sect. 16, If a Juror be withdrawn af. 
ny ter a Trial commenced whereon a Tales 
5 de circumſt antibus was awarded, and after- 
| wards a new Habeas Corpora be taken out 
ift with a Tales, it ſhall appoint the Tales to 
oe be added to the Jurors firſt returned, and 
£4 alſo to thoſe returned on the Tales de circum- 
he ſtantibus. | 
5 Se#. 17. The Statutes which authorize 
by Juſtices of Ni prius to award 4 Tales de cir- 
4 cumſtantibus, extend to capital Caſes. But 
by ſuch a Tales cannot be prayed for the 
16. King upon an Indictment or criminal In- 
red formation, without a Warrant from the At- 
. torney general. | 5 
wed Sec. 18. It ſeems not to be clear, that 


a Tales is grantable by Juſtices of * 
C. 
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Se#. 14. It ſeems that a Tales is not 


only on the Return of a Habeas Corpora, or 
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8. 15. 


8. 16. 8 


8. 17. 


S. I 8. 


8. 19 G. or of Gaol-Delivery. But if a Trial 


Of Pꝛocels againſt Jurots. 
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be put off before Juſtices of Gaol-Delive. 
ry for want of a full Jury, they may 
without doubt, order a larger Panel; 
whereon the former Jurors ſhall be 
returned in the ſame Order as before; 
and called to be ſworn as they ſtand, 
without any more Regaid to thoſe | 
who were ſworn before, than to the 4 
others. And the like Method is to be 
obſerved as to a Jury returned with a 
. | „ 

Sect. 19. By 42 Ed. 3. 11. and 6 Hen. 6. 


8. 20. | 
" x Inqueſt but for Aſſiſes and Deli verances 8 
F Gæols, ſhall be taken by Writ of Niſi pti- 
us, nor in any other Manner, at the Suit of 8 


the great or ſmall, before the Names of all 
them that are to paſs in the Inqueſt, be re- B 
S. 21. turned in the Court; and this has been con- b 
ſtrued to extend as well to Jurors returned f 
on a Tales, as to thoſe returned on a W 
S. 22. Principal Panel. But in Trials before Ju- , 
ſtices of Gaol- Delivery, the Priſoner ſeems 0 
to have no Right to have a Copy of the * 
Panel, before his Trial, except in Caſes 
within 7 & 8 V. 3. 3. by which evey 
Perſon tried for High Treaſon, or Miſpriſin by 
thereof, (except it be for counterfeiting the er 
Coin or Seal, &c) ſhall have a Copy of tb: F 
Panel of the Furors, who are to try bim, du. 52 
ly returned by the Sheriff, and delivered to . 
him two Days at leaſt before his Trial. But 
it has been adjudged, that ir is ſufficient 
to deliver to the Priſoner a Copy of 
the Panel arrayed by the Sheriff, be- 
fore it is returned into Court, if the 


ſame be afterwards returned, 
| 2 CHAP. 


, C H AP. XLIL 


: to be returned. 


Seck. i. B the Common Law all Proceſs 
by againſt jurors was fteturnable 
only into the Court wherein the Proſe- 


M. 2. 30. which ordains that Pleas in either 
Bench, which require no great Examinati- 
on, ſhalt be determined in the Country be- 


Writ, commonly called the Writ of Niſi 
prius, it ſeems agreed that an Iſſue joined in 
the King's Bench, concerning Matter 'al- 
ledged" itt 4 different County from that 
where the Court fits, may be tried in ſuch 
County by Niſi 
ds well as Civil; yet fince the King is not 
| Exprefly named in this Statute, it ſeems irre- 
gular to grant ſuch a Trial, where he is a 


Aſſent of his Attorney. — 

The Power of Juſtices bf Niſi prius iti Re- 
lation to their giving Judgment, and other 
Matters has been already ſhewn. Ch G. 
Ch. 23. Seck. 93. : 3 DD, 


he Before what Court the Jury is 


cution depended. But fince the Statute of 


fore Juſtices of Aſſiſe, by Virtue of the 


prius, in Criminal Cauſes, 


Party, without his Special Warrant, or the | 


8. 1. 


8. 2. 
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8.1. Seck. 1. O Challenge can be taken ei- 
„ ther to the Array, or to the 
Polls, till a full Jury hath; appeared. ' Nei- 
ther can any Juror be challenged without 

Conſent, after he hath been ſworn, whether 
hy ſans Day, or a Former, on the ſame 
S. 2. Seck. 2. At Law the King might peremp- 

P . torily challenge as many — he thought fit, 

7 but by 33 Ed. 1. it is ordained, that notwith- 

flanding it be alledged ly them, that ſue for the 

King, that Furors are not indifferent for the 

King, yet the Inque fia ſhall not remain untaken 

for that Cauſe : But if they that ſue for the 

King, will challenge any Furor, they, ſhall 75 

a Cauſe certain, and the Truth . thereof ſhall be 

inguired of according to the Cuſtom. of the 

Court. CES 3 

8. 3. Seck. 3. But notwithſtanding this Statute, | 
if the King challenge a Juror, he need 
not ſhew his Cauſe, till the Panel be gone 
througb, and the Defendant have gone 
through all his Challenges, and it appear, 
that there will not be a full Jury without 
che Perſon challenged by the King. * ö 


Df Challenges. 
ther can a Defendant avoid this Precogative 
by 1 Touts peravail, ' 
Sect. 4. A Peer can take no Challenge to 8. 4. 
any of his Peers: But by the Common 
Law, in all capital Caſes, and in Miſpriſi- 
on of Treaſon, a Commoner might, by his 
own Mouth, but not by his Counſel, chal- . 
lenge peremprotily as many as he thought g. 5, 5, ;* 
fit, under the Number of Thurtysfive, at 
the Trial of the general Ifſue, but not, as 


1. it ſeems of- lace ſettled, at the Trial of a 
bs collateral one. Neither is it any Objecti- 
ry on to ſuch a Challenge, that the Priſoner 
* hath before challenged the Juror for Cauſe, 


_ che Hanes hath been ſees. © oat 8. 10. 
by 33 H. 8. 23. peremptory Challenges 
* ouſted in High Treaſon and Miſpriſi- - 

on of High Treaſon. But this was repeal- 
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” ed as to High Treaſon, by 1 P. & M. 10. 

the which reſtores the Courſe of the Common 
be Law as to Trials of Treaſons, but extends N 
= not to Miſpriſions. And by 22 H. 8: 14. 8. * 6 
* Sect. J. No Perſon arraigned for Petit Treaſom or ; 
obe Felony ſhall be. admitted to any peremptory Chal- 1 
fi lenge above the Number of Twenty, But this 
11. ſeems repealed as to Petit Treaſon, by the f 
the ſaid Statute of 1 & 2P. & M. 10. ö 


Sect. J. By ſome, he who challenges more s. 19 
than Twenty ſince this Statute on an Ar- 2 
raignment for Felony, ſhall neither forfeit 
his Goods, nor have judgment of Death, 
nor of Pain fort & dire, but ſhall only be 
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— over-ruled as to his Challen | | 
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= 2 he ſhall have Judgment of Dent, 
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404 DOPk Challenges. 
Challenges Seo. 6. Wherever the King is a Party, as 


> 1% allo in Appeals of Felony, be who takes a 


{ently, and ſhall not have Time, as the 


till the Panel is peruſed. 
Self. J. It is a good Cauſe of Challenge, 
that the Juror is an Alien, Minor, or Vil- 
S. 11. lain. Or, a Peer, as ſome ſay. However 
| Peerage, it is certain, that if a Peer bring his Writ of 
Privilege, he fhall be diſcharged, and as 


| out ſuch Writ. 55 
FSegck. 8. It is laid that by the Common Law 


Inqueſts before Juſtices in Eyre, or in Cities 
or Boroughs, ſhould have any Freehold, 
bue ic ſeerns the more prevailing Opinion, 
chat in other Caſes, the Want of Freehold 
is a good Caufe ot Challenge; yet it hath 


there was no Neceſſity that ſuch Freehold 
* + fhould be of any certain Value; allo it ſeems 
Ch. 2% agreed, that where either the Common or 
S. 15, 16. Statute Law require that a Juror ſhould 
Want ef have a Freehold, they are ſatisfied by his 
Freebeld. having the Uſe of it; whether in his own, 
S. 13, 17. or in his Wife's Right, and whether abſo- 
lutely, or on Condition, ſo that it be in the 
ſame County, c. where the Trial is, and 
continue in the Juror at the Time when he 

| is ſworn. - | 2 TOP 
S. 14 Seck. 9. By IWeſtm.2. 28. and 21 Ed. 1. de 
bis qui ponendi ſunt in aſſiſit, none ſhall be put 
in Aſſiſes cr Jurics, except in Cities, Bo- 


for Canfe. he is in all Indictments, and in ſome ſort. 
Challenge for Cauſe muſt ſhew it pre. 


King ſhall when he takes ſuch Challenge, 


ſome ſay, he may challenge himſelf with- 


there was no Neceſſity that a Juror in 


been adjudged that by the Common Law 


6 G RW * So IR 


roughs, : 


Of Challenges, 


roughs, or trading Towns, who have not 


Tenements to the yearly Value of 40 5. but 
it is ſaid to be no Cauſe of Challenge, that 
a Juror is returned contrary to theſe Sta- 


tutes, and that a Juror ſo returned has no 


Remedy but by Action on the Statute, or 


Writ of Privilege. 


Sect. 10. By 2 H. 5. 2. No Perſon ſhall be 


admitted in any Inqueſt on Trial of the Death of a 
Man, nor in Plea real, nor in Plea perſonal, 
whereof the Debt or Damage declared amount to 


Forty Marks,-if he bawe not Tenements of the 


_ yearly Value of 40s. above all Charges ſo that 
it be challenged by the Party that the Party ſo im- 


panelled hath not Tenements of ſuch Value, &C. 
Seck. 11. Theſe Statutes ſeem to extend 

as well to collateral Iſſues, as to the general 

One; but not to Crimes not capital. Rut 


a Feotfce to the Ule of another, or one 


who has only a dry Remainder, ſeem not 
to be qualified to be Jurors within the 
Meaning of them, becauſe whatſoever the 


495 


S. 15. 


Value of the Lands may be, they have no 


Income from them. 

Sect. 12. The Common Law was feſtored 
as to Trials of Treaſon, by 1 & 2 P. & M. 
10. which enacts, that all ſuch Trials ſhall 
be according to the Common Law. 

Sect, 13. By 23 H. 8. 13. Every nætural- 


| born Subject, who doth enjoy and uſe the Libar- 


ties and Privileges of any City, Borough or 
Town corporate, where be dwells or makes bis 


Abode, being worth in moveable Goods and Sub- 


ftance to the clear Value of 40 l. hel be admitted 


in Trial of Felonies in every Scſſions, ond Gaol- 
Delivery to be holden in, and for 1he Liberty cf 


ſuch City, &c. albeit be have no Freehold: 
Wd 3: "2 


S. 18. 


S. 19. 
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Of Challenges, 
But this AF ſhall not extend to any Knight or 
Eſquire in ſuch City, &c. 5 

See. 14. By 4 & 5 W. & M. 24. Even 
Furor (other than A on Trials per me- 
dietatem linguz) for Trials of I ies joined in 

the King's Bench, Common Pleas, or 1 

or before Tuſtices of Aſſiſe, or Niſi prius, Qyer 

and Terminer, Gaol-Delivery, or general Quar- 
ter- Seſſions of the Peace in any County in Eng- 
land, ſhall haue in his own Name, or in Truft 
far him in the ſame County 10 l. by the Tear at 
the leaſt above Repriſes of Freehold, or Copybold 

Lands, or Tenements, or of Lands or Tenements of 

ancient Demeſne, or in Rents, or in all, or any 

of the ſaid Lands, Tenements or Rents, in Fre- 
fimple, Fee-tail, or for the Life of bimſelf, or 
fome other : And in Wales, every ſuch Furor 
mo have Gl. by the Year in manner afore- 

| aid. 
8. 23. 1 Sect. 15. But it is provided, that in Eng- 
land 61. a Year, and in Wales 3]. a Year 
ſhall be ſufficient for a Tales-Man. Alſo 
there is a Saving to all Cities, Boroughs 
and Towns corporate of their ancient U- 
ſages; and it ſeems a reaſonable Conſtructi- 
Supra. on hereof to extend it to Tr ials of Felo- 
8. 13. nies by Jurors worth 40 J. in Goods, &c. in 
| Tons, wherein ſuch Trials have been 

8. 24 accuſtomed ever ſince the faid Statute of 

23 H. 8. Burt it has been agreed, that as to 
rials in London for High Treaſon, every | 
Juror ought to have ſuch Qualification as | 
is required by 4 & 5 V. & M. 
fam. , Se#. 16. It is a good Cauſe of Challenge 
F. 25; that a Juror is outlawed, or that he has been 


8. 22. 


3 + 6 — . 2 


h 0e 


S ˙ . ]%⅛— g.. . "a. — = Soi 


adjudged to a-corporal Puniſhment, where- 
by he becomes infamous, or that he has 
been convicted of Treaſon, or Felony, or 
perjury, or Conſpiracy, or Forgery n 
5 Eliz. 14. or attainted i an Attaint. And 
it hath been holden, that ſuch Exceptions 
are not ſalved by a Pardon. And it was an- 
ciently holden, that Excommunication was 
a good Cale of Challenge. Let none of 
the ſaid Challenges are principal ones, but 
only co the Favour, unleſs the Record, &c. 
be produced, if it be a Record of another 
Court, or the Term, &. be ſhewn, if it 
de a Record of the ſame Court. 
Seck. 19. Notwithſtanding em. 2. 38. be 5 6 
expreſs, that neither old Men above the $54.5, 
Age of Seventy, nor Perſons perpetually ,ja Age. 
ſick, nor thoſe who ace infirm at the Time 
of the Summons, nor thoſe who do not re- 
fide in the County, ſhall be put in Jucies, 
1 Cc. yet ſuch Perſons have no Remedy but 
0 by Writ of Privilege, &c. for if they be re- 
turned and appear, they cannot be challen- 


Of Challenges, 8 : 407 
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7 ged; neither can they excuſe themſelves N 
1. from ſerving, unleſs there be enow without 


4 them. 3 
SGrlceck. 18. By 25 Ed. 3. 3. No Indictor ſhall be 7 27. 


, 
. 
9 > 


0 BY ir Inguefs upon Deliverance of the Indiffces dn. H. : 
of of Felony, or Treſpaſs, if he be challenged for ER 
5 that ſame Cauſe by bim who is ſo indicted. 8 
; And this hath been adjudged a good Excep- 1 
tion not only on the Trial of the ſame In- 0 
dictment, but alſo on the Trial of another . 
5 Indictment or Action, wherein the Matter N 
* found in ſuch former Indictment is either 1 
d + directly 1 
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Ok Challenges. 


- Gicefly in Iſſue, or happens to be mate- 
_ Dial, f | 


: . 2. 
* 
5 
1 
8. 28. 
2 Y : Z 
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141 
* c 
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8. 20. Seck. 20. It is no good auſe of, Chal- 
g Tenge, that the Juror ind 


"44 


o 
* 


Seck. x9, It is a good Cauſe of Challeng e, 
that the Juror hath a Claim to the Portei- 
ture to be cauſed, by the Conyiction, or 


rh he hath declared his Opinion before. 


and: Yet this has been adjudged to be no 
Cauſe of Challenge, where ic has appeared 
to Proceed not from any ill Will, but from 
a Knowledge of the Cauſe. - 

n | as . others 
guilty on the ſame. Indictment, for the Jn. 
dictment is in Judgment of Law ſeveral a- 
gainſt each Defendant, and every one muſt 


be convicted by particular Evidence againſt 
„„ rr ogg ogg = 
_ . $eft. 21, It hath been ruled to he 2 good 


Challenge on the Part of the King, that 


the Juror has given his Dogs the Names of 
the King's Witneſſes . 


diate Tenant. „ 
.. Sed. 23. By 28 Ed. 3. 1 3. In all manner of 
Inqueſts and Proofs, to be taþen and made among 


Medie- 
tas lin- 
guæ. 


L. 54 


the Inqueſt or Proof ſhall be Denizens, and = f 
2 7 7 . 1 - « | other f 


_ 


- a rung Challenge againſt the King, 


Fect. 22. Tho the King may take either | 


a principal Challenge, or to the Favour, 
yet it is ſaid, that the Subject cannot take 
a Challenge to the Favour againſt the King, 
uſe every one is bound by his Allegj- 
to favour the King, It is ſaid to be 


that the Jury is of his Livery, or his ipme- 


Aliens and Denizens, as well before the Mayor 
of the Staple, as before any other Faſtices or Mi- 
viſters, altbo the King be Party, the one balf 


2 D = ies 


Bag 


* g 


2 — 2 12 i i "is, # + 
Olk Ehallenges, 


. other balf Aliens, if ſo many be in the Place where » 
ſuch Inqueſt, &c. is to be taken, that be not 

, Parties, nor with the Parties in Contracts, Pleas 

4 or other Quarrels, whereof ſuch Inqueſt, &c. 

r ought to be taken; And if there be not ſo many, 

— as many as ſhall be found, that ſhall not be Par- 

0 ties, &c. as aforeſaid, and the Remmant of De- 

| ed ate s 

m Sect. 24. It ſeems agreed that the ſubſe- 5. 33. 
quent Statutes which require that * = 

| ſhall have Tenements co a certain Value, 

75 do not extend to Aliens returned by Virtue 


of this Statute, but only to Denizens. Alſo S. 36. 
it ſeems agreed, that there is no Need that 
any of choſe who find an Indictment againſt 


the Petit Jurors 'in an Appeal by an Alien 
againſt an Alien ſhould be Aliens; for the 
Words are All Inqueſts, &c. between Aliens 
and Denix en. | 
Sect. 25. If an Alien neglect to pray the s. 4. 
Benefit of the Statute before the Return of 
a common Venire, he can neither except to 
ſuch Venire, nor pray a ſubſequent Proceſs 
de medietate lingue. | 
Se. 26. The Return of a Venire de me- S. 44. 
dietate linguæ ought to ſhew which of the 
Jurors are Denizens, and which Aliens, and 
a full Number of each muſt appear to be 
ſworn. If there be not enow to make up a 
full Number of ſix Denizens, and ſix Aliens, 
the Juſtices of Niſ prius may by Conſtructi- S. 45. 
on of the Statutes which give a Toles de cir- 
cumſt antibus, award ſuch a Tales for ſo ma- 
ny Denizens and Aliens as ſhall be want- 


ing. 


Seck. 


an Alien ſhould be Aliens; or that any of S. 37. 
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S. 37. : 


S. 39- 
S. 41. 


S. 42. 


Df Challenges. 
Seck. 27. As to Treaſon, this Statute is 
repealed by 1 & 2 Pb. & Ma. 10. which 
requires that Trials of Treaſon ſhall be ac- 
cording to the Common Law. 
Sect. 28. Denizens ſo made by Letten 
Patent are Denizens within the Intent of 
this Statute. And Scots have been eſteemed 
ſuch even ſince the Union of the two King. 
doms under King Fames Il, 
Sect. 29. Some of the Precedents of A. 
wards of Venires de medietate lingue, mention 
that the Aliens ſhall be of the Country 
whereof the Defendant alledges himſelf, but 
others dire& generally, that one half of the 
Jury ſhall be Aliens, without ſpecifying any 
particular Country. And theſe ſeem mol 
agreeable to the Statute. _ | 
Sect. 30. By 2& 3Ph.& Ma. and 46 
Elix. 20. Perſons made Felons as Egyptian, 
are to be tried by the Inhabitants of the 
County or Place where they ſhall be taken, 
and not per medietatem lingus, 


Of a Trial by Peers; 


— * - 1 * 


1 15 * _ * . 
11 HAP. XLIV. 
8 Of a Trial by Peers. 
A. TS: en. | 5 


* for which he is to be tried by his Peers, the be dme 
"BY King by Commiſſion reciting the Indic 2 
ng ment, conſtitutes ſome Peer High Stewa qc 


of the Kingdom pro bac vice, empowers 


6 him to receive and proceed on the Indict- 

** Sef, 2. Alſo a Certiorari (which may 

on have the ſame. Date with the Commillion, 
} 


or a ſubſequent One) goes from Chancery 
to thoſe before whom the Inditment was 
found, to certify the lndictment before the 
Steward; and the Steward by Precept un- 
der his Seal, appoints a Day and Place at 
which it ſhall be certified. And a Writ 
goes from Chancery to the Lieutenant of 
the Tower, &c. to bring the Priſoner before 
the Steward at ſuch Day and Place as he 
ſhal] appoint, and the Steward by Precept 
under his Seal ro the Lieutenant, &c. ap- 
points the Day and Place. And makes an- 
1 A ether like Precept to the Serjeant at Arms, 
appointed to ſerve during the Commiſſion, 
ro ſummon the Peers befgre him at ſuch 
Place and Time, &. 


0 


Eo $:8. 


101 BY S.. „Wr Indictmęnt is found S. 1. 
| V againſt a Peer for a Crime What to 
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412 "Of a'Trial by Peers. 
4. Sect. 3. At the Time appointed the Stew. he 
Om ard, attended by ſeveral Serjeants at Am nd 
28 carrying Maces before him, and by th ear 
Sos King at Arms, and the Uſher of the Blaci ore 
Rod, enters the Place of Trial uncovere(MWenc 
and aſcends a Chair of State, and then ti hes 
Clerk of the Crown, or a Maſter of Cha egi. 
cery delivers to him his Commiſſion, wid riſc 
he redelivers, and then a Serjeant at Am nſo- 
makes three Oyes's, and a Proclamation fu Lige 
Silence in the Name of the Steward, a nent 
then the Steward and the other Lo ein 
ſtanding up uncovered, the Commiſſion i 
read, and then the Uſher on his Knees & 
| livers to the Steward a White Rod, whe E 
redelivers ir to him, or to a Serjeant at Ar Se 
who holds it by him during the Tri 
Then an Oyes is made, and a Comman 
given in the Name of the Steward to all | hen 
ſtices, &c. to certify all Indictments, & 
which being delivered into Court, ti 
Clerk of the Crown reads the Return. M een 
other Oyes is made, that the Lieutenant Ware : 
the Tower, &. return his Writ and Pet i! 
cept, and bring the Priſoner to the Bu 8 
and then the Priſoner is brought to the Bu 
the Gentleman Gaoler of the Tower carrier oi 
the Ax before him, and then the Ce er. 
reads the Return; and the Steward mo 
quaints the Priſoner with the Nature of tins ev 
Crime, and the Clerk of the Crown ste ar 
 raigns him, but is not to inſiſt on his holdin 
up his Hand. ating 
Seck. 4. After the Priſoner hath plead eſore 
and put himſelf on God, and his Peers, i Comn 
King's Counſel go thro' their Evidence," 
wii 


Ok a tial by Peers; 
ew. 
um 

the 
lack 
ered, 
n the 


ind the King's Counſel: have been fully 
eard, the Priſoner withdraws, and the 
ords by themſelves conſider of the Evi- 
lence: And when a Majority are agreed, 
he Steward demands of them one by one, 


nal beginning with the Puiſne, whether the 


hid priſoner be Guilty, or Not guilty, and they 
Am nſwer one by one on their Honours and 
n so igeances. And the Steward gives Judg- 


Lon eing more than Twelve, but does nor 

Vote himſelf on a Trial by Commiſſion, but 

dnly on a Trial by the Houſe of Peers while 
e Parliament is fitting. 


very Temporal Lord who has a Vote there, 


een ſometimes queſtioned whether Biſhops 
ant ave a Right to vote at ſuch a Trial or not; 
7et it has been always admitted, that they 
Bu ave a Right to vote on a Bill of Attain- 
> Ber. And by 7 V. 3. 3. Upon the Trial of any 
ry cer or Peereſs for Treaſon or Miſpriſion, all the 
Cie ers bo bave 4 Vote in Parliament, ſhall be 
d moned Twenty Days at leaſt before the Trial, 
of tid every Peer ſo ſummoned and appearing, ſhall 
vn ste at the Trial, firſt taking the Oaths of Al- 
old since and Supremacy, and ſubſcribing and re- 
ating the Declaration againſt” Popery” But 
efore this Statute, when the Trial was by 
s, (-ommiſſion, the Steward uſed to ſummon 
e what 
5 


hen the Priſoner has made his Defence, 


nent according as the Majority determine, 


as a Right to paſs on the Trial. But it has 


413, 


Sect. 5. It has been always agreed, that 

one but Lords who have a Vote in Parlia- 2 
mal vent can paſs on ſuch a Trial, and that en,. 
hen the Trial is before the Houſe of Peers, 8. 7, 8. 


Pk a Ertal by Peers. 
what Temporal Lords he thought fit, and 
the OW ſo ſummoned alone paſſed on the 
Sect. 6: No Lord of any other Country, 
10. nor even of Scotland, before the Union un. 
9e der Queen Anne, nor of Ireland, nor th; 
Heir appatent of any Peer, hath any Right 
to ſuch a Trial here. Le} won; 
Sed: 7. It is declared by 20 Hen. 6, 9. that 
Peereſſes married or ſole, i. e. Dittcheſſes, Coun 
teſſes, and Baroneſſes, being indicted of Treaſon u 
Felony, ſhall be brought to anſwer, and judy: 
| before ſuch Fudges and Peers, as Peers of th 
Realm ſhould be, if ſo indifled or impeacbed. 
$. 11. Seck. 8. A Queen Conſort or Dowaget, 
and ;Marchioneſſes, and Viſcounteſſes, art 
within the Equity of this Act. But 
Peereſs by Marriage loſes her Dignity by 
marrying a Commoner, but a Queen-Doy. 
ager does not. | 
8. 14. Seck. 9. It ſeertis agreed, that while: 
Parliament is fitring, a Biſhop ſhall be trie 
by the Peers: But it is faid, that at othet 
Times a Biſhop is to be tried by the Coun 
try, as Cranmer and Fiſher were, becaiſ 
they ſit in Parliament not in reſpect of tit 
| Nobility of their Blood, but ifi Right vi 
their Baronies. OE 
1% Seck. 10. It ſeems that a Peer has no Rig 
what to ſuch a Trial upon any Appeal, not upd 
Crime!, an Indictment of Præmunire, or Riot, or 
andin ny other Crime, except only Treaſa 
Flu Sc. and Felony, and Miſpriſion of Treaſon, d 
S. 14, 13. Felony, Neither has he any Privilege to et 
16. empt him from being indicted by a Jury 
a Commone 


or Felony, be brought before the King's 


Wl Peers in Parliament, the Steward with. 


Of a Trfal by Peers. — 
Commoners, or from being outlawed for | 
capital Crimes. : 

$:8. 11. The King's Bench may allow a 
Pardon pleaded by a Peer to an India- S. 17. 
ment there: But can neither receive his 
Plea of Not guilty, nor his Confeſſion. 

Seck. 12. If a Lord attainted of Treaſon S. 18. 


Bench, and demanded what he has to fa 
why Execution ſhould not be awarded, 
and he plead to ſuch Demand, his Plea 
ſhall be diſcuſſed, and Execution awarded 
there. 

Se#. 13. It is ſaid, that if a Peer on his Standing 
Arraignment before the Lords refuſe to put As.. 
himſelf upon his Peers, he ſhall be dealt “ 19. 
with as one that ſtands Mute; if one who 
has a Title to Peerage be arraigned as a 
Commoner, and plead Not guilty, and put er. 
himſelf on his Country, he cannot after- 
wards ſuggeſt, that he is a Peer, and pray 
2 Trial by his Peers. | 

Sect. 14. It ſeems that no Queſtion is to be & 2a. 
asked of the Judges in the Abſence of the Fudge 
— unleſs it be by the Steward in open Melia. 

re. | 7 
Seck. 15. When a Peer is tried by the S. 21. 
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draws with the reſt of the Lords, and 
conſults with them. Alſo on ſuch a Trial Adjours- 
the Houſe may be adjourned as often as we. 
there ſhall be Occaſion; and the Evi- > ** 


dence taken by Parcels. But it is ſaid, | 
that there is no Precedent of the Lords 
having ſeparated on a Trial by n j 

| ter ö 


5 
* | 


s - EPI Cores 4 


after Evidence given for the King, be- 
fore they have agreed on theit Verdid: 
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But after the Verdict is given, the Stew- 
ard may take Time to adviſe on it, and 
his Office continues till he has given Judg- 
ment, | Oo LS 
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CHAP. XI. 
Of Trial by Battle. 


Seck. 1 Appeals of Treaſon before the S. 1. 8 

Conſtable and Marſhal, and in 8 4, 3. 6. 

Appeals of Felony, except of Rape, the 

Trial ſhall be by Battle between the Appel- 

lant and Appellee, if the Defendant think 

fir, unleſs he have been indicted of the 

ſame Fa&, or lie under a violent Preſump- 

tion of Guilt, as having been taken wich 

the Mainer, c. and unleſs the Appellant 

be a Woman, or in Orders, or under Age, 

or of the Age of Sixty, or maimed, or 

blind, or a Peer, or a Perſon privileged by 

Charter againſt ſuch a Trial. , SON 
Seck. 2. When an Appellee of Felony S. 3. 

wages Battle, he pleads that he is Not guil- 

ty, and that he is ready to defend the ſame 

by his Body, and flings down his Glove, 

and if the Appellant will j>in Battle, he re- 

plies that he is ready to make good his 

Appeal by. his Body on the other's Body, 

and takes up the Glove. And then the 

Appellee lays his Right Hand on the Book, 

and with his Left takes the Appellant by 

the Right, and ſwears an Oath purport- 

ing his Innocence, and then the Appellant 

with the like Solemnity ſwears an Oath, 

Ee pur: 


22. 


1 


*r 2 n 2 1 e ; Eons SP - AS : 2 ” 
d; 1 . en x OE" » 3 * 8 * 2 ay q Kb - . 
RE EN on ng ere ee 3 BORIS 3 


Ok Crtal by Battle. =. 


1 
1 
. 
1 
a 
1 * 4 od 
12 
1 1 
of 
15 
I 2 
i f 
i! J 
| $ 
>| oy 1 
1 * 
* 
+ 
12 
1 
1 
1 
be 
'F 
\ 
be 
* 
Be 
U 4 U 
+: 
. | 
ö FT 
4 ' 
1 
A. 
£) | 
. 1 
: i 
'l 
I: 
1 
. 
" 
7 | 
Vs 5 
1 


55 * = — — . = o_ — 
1 t MAS N 3 22 —— 
2 44 - Moos ww — . — W — * 


_ % 
24% RL GY 


— 


: 
n 
4 


py 
1 
78 
8 
& 
2 
1 
# 
* 
\ 
Fl 


418 


Of Trial by Battle. 
purporting that the Defendant is guil- 
ty. And then the Court appoints a Day 


and Place for the Battle, and in the mean 


Time the Appellee is kept in Cuſtody, and 


the Appellant finds Sureties to be ready to 
fight, &c. At the Day, of Battle, both 


Parties are brought before the Juſtices at 


the Riſing of the Sun, bare-headed, and 


bare-legged, and bare in the Arms, and 


armed only with Baſtons an Ell long, and 


four cornered Targets, and before they 
engage, each ſwear thus, Hear this ye Fuſti- 
ces, that I A. B. have neither eat or drunk, nor 
done any Thing elſe, nor any other for Me, by 
which' the Law of God may be depreſſed, and the 


Law of the Devil exalted. And then they 


Fight, and if the Appellee be ſo far van- 


quiſhed, that he cannot or will not fight 
any longer, he may be adjudged to be 


hanged immediately. But if he fight till 
the Stars appear, he ſhall have Judgment 
to go quit, Cc. If the Appellant become 
recreant, that is a crying Coward, or Cra- 
ven; he ſhall loſe his liberam legem, & c. and 
the Appellee ſhall recover his Damages, &«. 
and ſhall plead his Acquittal in Bar of a 


6. fubſequent Appeal, Cc. 


CHAP. 
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CHAP. XLVI. 
: Of Evidence. 


O Evidence is to be given a- 8. 1. 

1 gainſt a Priſoner in Caſes of 

Life, but in his Preſence. If the Judge 

6 think fit to over- rule the Priſoner's Objecti- 

on to any Evidence in ſuch Caſes; no Bill 

R of Exceptions lies, leſt ic ſhould Occaſion 

. infinite Delays. | | 

See. 2. It ſeems that the Common Law Numberof 

did not require any certain Number of Witneſſes. 
Witneſſes in any Caſe whatever. But there Supra. 


l 

a 222 Ch 25. 
e were great Authorities, that 1 & 5 & 6 8. 1, Kc. 
2 
d 


| Sect. 1. 


Ed. 6. remained ſo far in Force after 1 &2 8. 2. 
P. & M. as to make two Witneſſes ſtill ne- 
5 ceſſary in all Trials of Treaſon not concern- 
a ing the Coin, and that both of them ought 
either to be to the ſame overt Act, or one 
to one, and another to another overt Act 
of the ſame Kind of Treaſon, or at leaſt 
one to an overt Act, and another to a ma- 
terial Circumſtance to prove it. However 
this Matter ſeems to be ſettled by 7 V. 3. 
which is expreſs, That no Perſon ſhall be indi- 
Ged, tried or attainted for High Treaſon, except 
for counterfeiting the Coin or Seal, &c. but on 
the Oaths of two lawful Witneſſes, either both«f 
03 | them 


420 Of Evidence, ; 
| them to the ſame, or one to one, and the other 
to another overt Att of the ſame Treaſon. 


Confeſſion Seb. 3. The Confeſſion of the Defendant Cl 


* himſelf, whether taken on an Examination L 
N before Juſtices of Peace, in Purſuance of 5 


1 & 2 Pb. & Ma. 13. or of 2 & 3 P. & M. ah 


10. upon a Bailment or Commitment for be 
' Felony, or taken by the Common Law on cu 
an Examination before a Magiſtrate, for th 
S. 14 Treaſon or other Crimes, or ſpoken in pri- ha 
vate Diſcourſe, has always been allowed to be 
be given in Evidence againſt the Party, but 2 
S. 4+ not againſt others. And it was holden that for 
two Witneſſes of a Confeſſion of High en 
Treaſon on an Examination, were ſufficient | 
to convict the Party within the Intent of for, 
x & 5 & 6 Ed. 6, which required two iſ be 
Witneſſes, unleſs the Offender ſhould wil. by 
lingly without Violence confeſs, &c. bu Ins 
this is remedied by 7 V. 3. which requires All 
two Witneſſes, unleſs the Party willingly with ern 
out Violence, confeſs in open Court, &c. or. 
S. 35. Seck. 4. Wherever a Man's Confeſſion hf Tri 
a made uſe of againſt him, it muſt be taken Dif 
all rogether, and not by Parcels. = by 
Deycſt- Sec. 5. The Examination of an Informal preſ 
: tions. taken on Oath, and ſubſcribed by him, e, S 
5. 6. ther before a Coroner on an Inquiſition «i 200 
_ Death, in Purſuance of 1 & 2 Pb. & Ml © 
S. 14. 13. or before Juſtices of Peace in Purſuanc ee 
Ch. 15. of 1 & 2 Ph. & M. 13. and 2 & 3 PH —5 
S. 29, &c+ Ma. 10. on a Bailment or Commitment fall t! 
| any Felony, may be given in Evidence q 10 ny 
| the Trial of ſuch Inquiſition, or of an H 


dictment for the ſame Felony, if it be mad 
cout by Oath, to the Satisfaction of tl 
| | Fe Couf 
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Court, that ſuch Informer is dead, or un- 


: able to travel, or kept away by the Pro- 

N curement of the Priſoner and that the 

4 Examination offered in Evidence is the ve- 

of ry ſame that was ſworn before the Coro- 

0 ner, & c. But it hath been adjudged not to S. 7. 
. be ſufficient to make Oath, that the Proſe- 

_ cutors have uſed all their Endeavours to find 

5 the Witneſs, but cannot find him. Alſo it 

* hath been holden, that Depoſition taken 

to before a Coroner on an Inquiſition ſuper S. 8. 
r viſum corporis, are no Evidence in an Appeal 


for the ſame Death, becauſe the Proſecuti- 
ons are not at the Suit of the ſame Parties. 
Sect. 6. It was adjudged in the Lord Straf- 
ford's Caſe, that where Witneſſes could not 
be produced at a Trial for High Treaſon, 
by Reaſon of Sickneſs, Cc. their Depoſiti- 8. 9. 


3 ons might be read againſt the Priſoner. 
nes Allo it ſeems agreed, that Depoſitions gi- 
„un. ven by a Witneſs before a Juſtice of Peace, 


or Evidence given by him at a former 
Trial, or even his Declarations in private IS. 14. 
Diſcourſe, may in all Caſes be made uſe of 

by a Priſoner in order to invalidate his 
preſent Evidence. | 


* Sect. 7. But it is ſaid to have been ſo- S. 10. 
ij do lemnly adjudged that Depoſitions taken be. Salk. 281. 
; fore a Juſtice of Peace concerning a Libel, 


cannot be given in Evidence on the Trial 
of an Indictment for ſuch Libel, tho? the 
Witneſs be Dead, and that the Reaſon 
why ſuch Depoſitions are Evidence in Fe- 
lony depends on the Statutes of Ph. & Ma. 
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S. 11. Sef. 8. And it was agreed in Sir foby 
 Penwick's Caſe, that the Information of a 
Witneſs taken on Oath before a Magiſtrate, 
though joined with the Evidence of one 
other Witneſs vive woce, was not ſufficient 
Evidence in the Ordinary Courſe of Ju- 
ſtice, within 7 W. 3. for a Trial of High 
Treaſon ; and therefore it was thought fit 


to proceed againſt him in Parliament, which ; 
is confined to no Rules but thoſe of natural . 
dali BE WS £66 1 
S. 122 Seck. g. And in the ſame Caſe it was agreed, t 
that the Evidence given by a Witneſs at £ 
one Trial could not in the Ordinary Courſe 0 
of Juſtice be made uſe of againſt a Defen- t 
dant at another Trial on the Death of ſuch t 
Witneſs. | ing n 
S. 13. Sect. 10. Alſo it ſeems clear that Depo- v 
ſitions in the Spiritual Court in a Cauſe of A 
Divorce for a forcible Marriage, are no E 
Evidence on an Indictment for ſuch Marri- o 

age. . 
8. 14. 85.6. IT. What a Stranger has been heard 3 
Hearſay. to ſay is no Evidence in any Caſe. ſc 
Similitude Sect. 12. It has been ſtrongly holden, 7 
of Hands. that Similitude of Hands is not of it felt ſt 
| Sg 15% ſufficient Evidence to prove a Paper to 0 
er's 7. be the Priſoner's own Hand - Writing. h: 
72, Ke. Sed. 13. A Husband cannot be Witneß WI a 
Husband for or againſt the Wife, neither can th: be 
and Wife. Wife be a Witneſs for or againſt the Hul- WW of 
S. 16. hand, except in ſpecial Cafes, for the Ne. N 
ceſſity of the Thing, as in the Lord A Wl Q 
ley's Caſe, who held his Wife while hi BW lis 


Servant raviſhed her; or where a Mani BW N 
indicted for a forcible Marriage againſt the 
| Purpon 


Je 
5 
* 
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Purport of 3 H. 7. or where either a Huſ- 


band or Wife have Cauſe to demand Sure- 

ties of the Peace againſt the other.. 
Set. 14 Any of the Judges may come 

down from the Bench, and give Evidence 


as Witneſſes. Alſo a Juror may be a Wit- 


neſs, as well as any other Perſon. 


Sect. 15. It hath been long ſettled to be Accompli- 


— 
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% 


no Exception againſt a Witneſs, that he ces. 


hath contefled himſelf to be guilty of the 
ſame Crime. Alſo it hath been often ruled, 
that Accomplices who are indicted, are 
good Witneſſes for the King, until they be 
convicted. Alſo it hath been adjudged, 
that fuch of the Defendants in an Informa- 
tion againſt whom no Evidence is given 
may be Witneſſes for the others: And that 
where A. B. and C. are ſued in three ſeveral 
Actions on the Statute for a Perjury in their 


Evidence.concerning the ſame Thing, they 


may be Witneſſes for one another. 


S. 18. 


Sect. 16. It is a good Exception againſt Infamy. 
a Witneſs, that he ſtands convicted of Trea- S. 19. 


ſon, Felony, Piracy, Præmunire, or Perju- 


ry, or of Forgery on 5 Eliz, or that he 


ſtands attainted in Conſpiracy at the Suit 


of the King, or in an Attaint; or that he 


hath been adjudged by a Court, which had 
a Juriſdiction, to ſtand in the Pillory, or to 


of Conviction, &c. muſt be produced. 
Neither ſhall the Witneſs be asked any 
Queſtion the anſwering lof which may ob- 
lige him to accuſe himſelf of a Crime. 
Neither ſhall his Credit be impeached by 
Proofs of particular Crimes, whereof he 
Ee 4 ne ver 


be whipt or branded, & c. But the Record 


S. 20. 


udge. 
Aror. 
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S. 21. 


S. 21. 22. 


3 
Ok Evidence. 
never was convicted, but only by general 
Accounts ot his Character and Reputation. 
Neither is it an Exception againſt him 
that he ſtands outlawed in a perſonal 
Action. 81 
Se&. 17. If a Perſon convicted of Felony, 
have his Clergy,and be burnt in the Hand; 
or it one convicted or attainted of Treaſon 
or Felony be pardoned, he is reſtored to 
his Credit. And it is laid down as a gene- 
ral Rule, that, wherever, the Diſability of 
being a Witneſs is only a Conſequence of 


the Judgment, and not an expreſs Part of 


it, as it is in Perjury on the Statute, it is 


cleared by a Pardon. 


Sect. 18. A Conviction of Perjury doth 
not diſable a Man from making an 4fida- 
vit in Relation to the Irregularity of a Judg- 
ment, Cc. e | 

Se&. 19. It is an unconteſted Rule, that 
it is a good Exception againſt a Witneſs, 
that he is to be a Gainer or Loſer by the 
Event of the Cauſe, whether ſuch Gain or 
Loſs be immediate or conſequential. And 
therefore it is agreed, that he who bor- 


rows on an uſurious Contract, cannot be 


a Witneſs on an Information for the Uſury, 
unleſs he have paid the Money, becauſe if 
he were to be a Witneſs, he would in Ef- 
fe& ſwear for himſelf, by proving a Matter 
which would avoid his own Contract. And 
on the like Reaſon it hath been ruled, that 
he who has been impoſed upon to ſet his 
Hand to a Note for more Money than he 
intended, is no Witneſs on an Information 
tor the Cheat, becauſe a Conviction gr 
8 
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made uſe of as a Motive to influence the 
Jury in a Suit on the Note, which cannot 
be well prevented, though in Strictneſs 
it be no Evidence. And upon the like 
Reaſon it hath been adjudged that he whoſe 
Property may be prejudiced by a Forgery, 
or Perjury, &c. cannot be an Evidence to 
prove it. However it is daily Experience 
to ſuffer the Perſon beaten, or otherwiſe 
injured, to be a good M itneſs to prove the 


formation for the Miſdemeanor. 

Sect. 20. It is no Exception to a Witneſs; 
that he has a Maintenance from the King, 
neſſes. Neither is it a good Exception, that 


ving made a Diſcovery of the Crime to be 


n proved: Or that he has a Promiſe of a 
, Pardon or other Reward on Condition of 
2 giving his Evidence: Unleſs it can be pro- 
r ved upon him, that ſuch Reward was pro- 
d miſed by way of Contrac, for giving ſuch 
. and ſuch particular Evidence, &c. or any 
e way to biaſs him to go beyond the Truth. 
, However it is certain, that two great Cau- 
if tion cannot well be uſed in making Promi- 
if. ſes of this Kind. . | | 

er Sect. 2 1. It is a good Exception againſt a 
1d Witneſs, that he is an Infidel, (that is, that 
at he believes neither the Old, nor New 
nis Teſtament, on one of which he muſt be 
he ſworn.) Alſo want of Diſcretion is a good 
on Exception, and on this Account alone an 


Infant may be excepted againſt, for in 
| ſome 


be a Means to avoid the Note, by being 


for every one may maintain his own Wit 


the Witneſs has received a Reward for ha- 
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2 
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Defendant guilty in an Indictment or In- 


S. 25. 


S. 26. 
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8. 29. 
Evidence 

to be on 
Oatb. 


Proceſs. 


; 8. 30. 


What E- Sec. 24. It hath been ſhewn already, Ch. 
25. Sect. 73. that there are Authorities, that 
maintains where an Indictment concludes contra for- 
mam ſtatuti, and the Evidence doth not 
bring the Caſe within any Statute; but 2 
Proe. 


vuidence 


ment. 
S. 31. 


an Indict 


Ok Evidence: 
ſome Caſes an Infant of nine Years of 
Age has been admitted to give Evidence. 
Bur it is no Exception that a Witneſs is an 
Alien, or Villain, &c. BY 

Sect. 22. It hath been always agreed, 
that the Evidence for the King in all Ca- 
ſes, and the Evidence for the Defendant in 
an Appeal, whether capital, or not capi- 
tal, or in an Indictment or Information for 
a Miſdemeanor, muſt be upon Oath. © But 
there having been an immemorial Practice 
not to, ſuffer Witneſſes againſt the King to 
be ſworn in capital Caſes, it was enacted 
by 1 Anne 9. That every Witneſs produced on 
behalf of the Priſoner, before he ſhall be admitted 
to give Evidence, ſhall take an Oath to depoſe 
the Truth, the whole Truth, and nothing but the 
Truth, as the Witneſſes for the Queen by the 
Law are obliged to do: And if convitted of 
wilful Perjury, ſball ſuffer all the Puniſhment 


which by any Laws or Statutes of this Realm, 
are or may be inflicted on Perſons convicted of 


wilful Perjury. | 

Sect. 23. And by the Equity of this Sta- 
tute, Defendants in all capital Caſes ſeem 
to be intitled of Courſe to Proceſs againſt 
their Witneſſes, as they were at the Com- 
mon Law on Proſecutions for Miſdemea- 
'nors, and by 7 V. 3. on Indictments for 


the High Treaſons within the Purview of 


that Statute. 


<< = D/ CC, kay 5, Mims 


Of Evidence: 


proves the Offence in the Indictment as it 


is an Offence at Common Law, the Defen- 
dane may be found guilty at the Common 
Law: It hath been allo ſhewn, Ch. 35. 
Sect. 10. that it is ſtrongly holden, that a 
Man cannot be found guilty on an Indict- 


ment againſt him as Principal, on Evidence 
' which only proves him to have been Ac- 


ceſlory before. 


Seth. 25. The Day laid in an Indictment, S. 32. 


e. is not material, but the Defendant 
may be convicted on Proof of a Fact at any 
other Time before or after, ſo that it be 
before the Time when the Inditment, &c. 
was preferred. — 
Sect. 26. Where the Time proved varies 
from the Time laid, the Jury may either 


find the Defendant guilty generally, in 


which Caſe the Forfeiture ſhall relate to 
the Time laid, till it be falſified by the 
Party intereſted, or they may find him 
guilty ſpecially on the Time proved, in 
which Cale the Forfeicure ſhail relate to 
that Day only. | | 
Seck. 27, Where a certain Place is made 
Part of the Deſcription of the Offence, the 
leaſt Variance from it will be fatal: As 
where an Offence is alledged in the Houſe 
of A. B. &c. and on Evidence it be proved 
to have been in the Houſe of C. D Ge But 
a Place laid only for a Venire is not materi- 
al, if the Crime laid can be proved in any 
Place in the ſame County. Alſo it hath 
been adjudged, that after a Crime has been 
proved in the County in which it is laid, 
Evidence may be given of other 9 
bo 
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Df Evidence. 
of the ſame Crime in another County to 
ſatisfy, the Jury. And it was adjudged in 
Sir Henry Vane's Caſe, that where one is 
indicted of Treaſon in compaſſing the 
King's Death in one County, and the Le. 
vying War there is laid as an overt Act, and 
proved there by one Witneſs, the L-vying of 
War in another County may be proved by 
another Witneſs. However ſince 7 V. z. 3, 
which enacts, That no Evidence ſhall be given 
of any overt Act that is not expreſly laid in the 
Indidment, no overt Act can be given in 
Evidence in any County in which it is not 
laid, unleſs it tend to prove ſome overt Act 
expreſly laid : And therefore if one be in- 
_ dicted of Treaſon in adhering to the King's 
Enemies, and certain hoſtile Acts done in 
a Ship called the C. be laid as the overt 
Acts, no Evidence can be given of any o- 
ther diſtinct Adherence, having no Relati- 
on to, nor any way tending to prove what 
was done in the C. tho' it conduce to prove 
the ſame Species of Treaſon. But, where one 
is indicted of Treaſon in compaſſing the 
King's Death, and an Agreement to aſlaſ- 
ſinare the King is laid as an overt Act, the 


Defendant's giving about among the Con. 
ſpirators a Liſt of the intended Aſſaſſinators 


is Evidence on ſuch Indictment, becauſe it 
naturally tends to prove his Agreement to 
the Aſſaſſination deſigned which is the overt 
Act laid. Alſo where the Writing of ſeve- 
ral treaſonable Letters is laid as an overt 
Act of Treaſon in compaſſing the King's 
Death, and the Purport of ſuch Letters is 
only ſet forth in the Indictment, the Letters 
themſelves may be read at the Trial. : 

| e Seck. 
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Death, is not material, if the Party 


Of Evidence; 


Se. 28. Where ſeveral overt Acts are 


laid in an Indictment of Treaſon, it is ſuf. 
ficient to prove any one of them. 0 


Seck. 29. Where one is indicted for wri- 
ting a Libel Secundum tenorem ſequentem, or 
for forging a Deed ſo and ſo deſcribed, the 
leaſt Variance from the Recital or Deſcrip- 
tion will be fatal in Evidence: But where 
the Subſtance only is ſet forth in Latin, it 
is ſufficient to prove a Libel, &c. of the 
ſame Senſe. Bur it is no Evidence to prove 
a Crime ariſing from Words, that the De- 
fendant ſaid fo and ſo, or Words to the 
like Effect, for the Court ought to know 
the very Words, to judge of their Effect. 

Seck. 30. A Variance between an Indict- 
ment of Death and the Evidence, as to the 
inſtrumental Cauſe laid as the Cauſe of the 
be 
proved to have died the ſame Kind of 
Death, as is alledged. As if the Killing be 
alledged to have been with a Sword, and 


proved to have been with a Staff, Hatchet, 


Bill or Hook, or any other Weapon with 
which a Wound may be given: Or if the 
Death be alledged to have been cauſed by 
one Kind of Poiſon, and proved to have 


* 1 y 
- 5 ” + 1 2 4 i 
. » $«&%, 1, 


429 
8. 35. 


S. 37. 


been by another; for in the firſt Caſe the 


Subſtance is, whether the Defendant gave 
the Party a Wound of which he died, and 
in the ſecond, whether he poiſoned him. 
Yet Evidence of poiſoning, burning or fa- 
miſhing, will not maintain an Indictment 
for killing with a Sword, or other Weapon, 
& ſic è converſo, becauſe theſe are different 
Kinds of Death. Neicher will Evidence 
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8. 37. 


S. 38. 


S. 39. 


S. 40. 


8 41. 


Ok Evidence. 


of one Species of Treaſon, maintain an In- 


dictment for Treaſon of a different Species. 
Sect. 31. Where a Variance between the 
Indictment, &c. and Evidence is material 
or immaterial in reſpect of the Principal, 
in the ſame Caſes it will be material or 
immaterial in reſpect of the Acceſſory. 


Sect. 32. If an Indictment of Death a. 


gainſt A. B. and C. charge A. as having gi- 
ven the Blow, and B. and C. as having been 
preſent, procuring and abetting, and the 
Evidence prove that B. and C. gave the 
Blow, and that A. was preſent, procuring 
and abetting ; yet it maintains the Indict- 
ment, — 1 
is the Ad of all. 
Seq. 33. It hath been adjudged, that if 
one be indicted as Acceſſory ro two, and 
proved to have been Acceſſory to one of 
them only, the Evidence maintains the In- 
dictment. And £uzre if the Law be not 
the ſame as to an Appeal, 91 


Se#. 34. A general Indictment of Mur. 


der ex malitia præcogitata is maintained by 
Evidence of Malice implied. Alſo where 
an Inditment ſets forth all the ſpecial 
Circumſtances of implied Malice, a Vari- 
ance as to ſuch Circumſtances hurts not, ſo 
that the Subſtance be found. As where an 
Inditment for the Murder of a Serjeant at 


Mace in London upon an Arreſt, ſuppoſes 


that a Precept was made for the Arreſt, and 


upon Evidence it appears, that the Serjeant 


made it ex officio, according to Cuſtom at 
the Plaintiff's Requeſt on an Entry of 


the Plaint, without any Precept, for the 


Sub- 
= 


n ſuch a Caſe the Act of one 


Subſtance is whether the Defendant killed 

an Officer in the lawful Execution of legal 

Procels. 0 
Sect. 35. Violent Preſumption from plain S. 42. 

Circumſtances in ſome Caſes amounts to 

full Proof; as where a Man is ſtabbed in a 

Houſe and another runs out with a bloody 

Knife in his Hand, and no elſe is in the 

Houſe. A probable Pre ſumption is of ſome 

Weight: But a Light one is not to be re- 

garded. | e 5 

Seck. 36. By 21 Fac. 27. F any Woman be 8. 43. 

delivered of any Iſſue which being born alive 

ſhould by the Laws of this Realm 2 4 Baſtard, 

and endeavour privately, either by drowning, | 

or ſecret burying, or any other way, either by ber li 


f ſelf, or the procuring of others, ſo to conceal the | lis 
J Death thereof as that it may not come to Light, | 6 
F whether it were born alive or not, but be con- It 
* cealed, in every ſuch Caſe, the Mother ſo offend- | | 
2 ing ſhall ſuffer Death as in Caſe of Murder, unleſs | 


ſhe can prove by one Witneſs at leaſt, that ſuch BB 
Child was born Dead. But there is no Need, 6 
in order to convict a Woman by Force of 
this Statute, to draw the Indictment ſpeci- 


al ally, or to conclude it contra formam ſtatuti. 
"2 But it is the better Way to ſet forth, that the 
0 Defendant infantem maſculum vi vum parturiit 
5 qui quidem infans maſculus adtunc. & ibidem viuus 
0 exiſtens natus per leges bujus regni Angliæ ſpuri- 
* us fuit, Anglicè a Baſtard, and then to go on 
00. in the ordinary Form to ſhew that ſhe 
an murdered him, &c. contra pacem, e. for 
ou Statute doth not make a new Offence, 
by but only makes ſuch a Concealment an 


undeniable Evidence of Murder. If the 
Woman 


432 | 
Woman appear to have endeavoured to 
conceal the Death of ſuch Child, there | 
is no Need of any Proof, that it was born — 
alive, or that there were any Signs of 
Hurt; for it ſhall be taken undeniably, 
that the Child was born alive and murder- 
ed. But where a Woman lay in a Cham. 
ber by herſelf, and went co Bed without 
Pain, and waked in the Night, and 
knocked for Help, but could get none, and 
was delivered of a Child, and put it in a 8 
Trunk, and did not diſcover it till the . 
Night following ſhe was adjudged to be 6 
not within the Statute, becauſe ſne knocked Jr 
for help. Neither is a Woman within the d. 
Statute who having confeſſed herſelf with 0 
Child before- hand, is afterwards ſurprized, _ 
and delivered no Body being with her. * 
And therefore in theſe Caſes it muſt ap. 4 
pear by Signs of Hurt, or ſome other Way, N 
that the Child was born alive. bong 
S. 44 Set. 37. Son aſſault Demeſne is good E- * 
Sion aſ- yidence on the general Iſſue in an Indict- * 
ſault De. ment, but not in an Action of Battery. Al. ver 
meſue.. ſoa Defendant in an Information on a pe- = 
nal Statute may give in Evidence any Ex- fla g 
ception in his Favour, in the Body of the 3 
Act. And by ſome, he may give in Evi- wie 
Proviſs. dence any ſuch Exception in a Proviſo of wa 


Of Evidence. 


the ſame Statute, but he cannot give in E 
vidence a Clauſe of Exception in a later M defe 
Statute, but ought to plead it. =” 


. "i 

0 

A 

. * [= 
Wes + 

9 

* 


Ot Uerdic, 


CHAP. XLVIL 
Of Verdict. 


- Seck. 1. A Jury ſworn and charged in a 


I capital Caſe cannot be diſ- 
e charged before they have given their Ver- 
dict: Neither can they give a privy Ver- 


cial Verdict as well as in any other Caſe. 
SeF. 2. A Jury finding a Man Not guil- 
ty of an Indictment of Murder, are not 
bound to make any farther Inquiry; yet 
may, if they will, find him guiltv of Man- 
ſlaughter, or of Homicide ſe defeudendo, or 


- per infortunium, for the Killing is the Sub- 
vi ſtance, and the Malice but Circumſtance. 


Yet ſome have made this Difference, that 
where the Jury find a Man guilty of Man- 
W ſlaughter on an Indictment of Murder, 
they _ give their Verdi& generally, 
without ſetting forth any of the Circum- 
ſtances: But that they ſhall not be received 
eo find him guilty generally of Homicide ſe 
defendendo, or per infortunium, bur mult ſer 
Put the whole Circumſtances, and in the 
Concluſion ſhew of what Crime they find 
he Defendant guilty, wherein if they be 
Niſtaken, the Court may give ſuch Judg- 
5 | | f ment 


25 
9 
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dict in ſuch Caſe, but they may give a ſpe- 
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.C. 6. 


Df QUerdic, 
ment as ſhall appear to be proper from the H 
Circumſtances ſet forth. | | 


Sedct. z. If the Jury on an Indictment of 8 
Murder, find the Defendant guilty of Man- u 
ſlaughter, without ſaying any Thing ex. er. 
prefly as to the Murder, it is void, as being ſu 
only a Verdict for Part. And Quære if the ill pr 
Law be not the ſame, where on ſuch India. . 
ment, the Jury find that the Defendant ki. a 
led the Party ſe defendendo, or per info. Wl an 
tunium. | 1 for 
Sect. 4. If one be indicted for ſtealing fin- 
Goods of a certain Value above 12 4. the a8 
Jury may find him guilty, but that the the 
Goods are but of the Value of 10 d. but i ma, 
ſeems, that if one be indicted of Felony 4 
generally, and on the Evidence it appear, BY are 
that the Fact amounts but to Treſpaſs, he Na St 


may where a ſpecial Verdict is found on 1 


cannot be found guilty of the Treſpaſs, but 
ought to be indicted anew. Yet if the Cir. 
cumſtances be ſet forth in an Indictment for Þ 
an Offence laid as Felony ; and the Defen. 
dant be found guilty generally, and after. 
wards the Court be of Opinion that the Fat MW 
amounts only to a Treſpaſs, they may give 
Judgment as for a Treſpaſs only, and ſo they Miſt 


general Indictment for Felony, and the Fat / Ses 
ſo found amounts but to Treſpaſs. Alſo if fia! 
an Indictment of Treſpaſs, the Fact ay reſij 
* pears to have been felonious, it hath been ent 
adjudged, that the Defendant may I|Wircy 
found guilty of the Indictment as laid, be dict 


_ cauſe the King may proceed againſt te iſch⸗ 
Offender as he thinks fit; but ic is ſaid, ta g⸗ 


there have been Opinions to _—— Pecia 


Ok Aerdict, 


However if it appear in an Action of Treſ- 


ſeems that no Verdict ought to be taken, 
unleſs the Defendant hath been before 


ſuch Actions might be a Means to prevent 
Proſecutions for Felonies. 

a Riot acquit all che Defendants but two, 
and find them guilty, or on an Indictment 
for a Conſpiracy acquit all but one, and 


as to the Perſons ſo found Guilty, unleſs 
the Indictment charge them with having 


aliis juratoribus ignotis. But where ſeveral 
are jointly charged in an Information on 
a Statute, ſome may be acquitted, and o- 
thers found guilty ; becauſe though the 
Words of the Information be joint, yet in 
Judgment of Law, each Defendant is ſe- 
Wverally charged with his own Offence. 


iſt in doing ſome entire Thing, which 
uſt be preciſely proved as it is laid. 
Sect. 6. The Court in judging on a ſpe- 


ent ſupply the Omiſſion of a material 


En ditment charges, that the Defendanc 
iſcharged a Gun againſt J. S. and there- 
gave him a mortal Wound, and the 
ecial Verdict finds that he diſcharged a 
1 Ff 2 Gun, 


paſs, that the Taking was felonious, it 
tried for the Felony, becauſe the Suffering 


Sec. 5. If a Verdict on an Indictment for 


find him guilty, it is repugnant and void 


made ſuch Riot, or Conſpiracy ſimul cum 


Fial Verdict, is confined to what is ex- 
Preſly found, and cannot by any Intend- 


ircumſtance: And therefore where an 
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S. 8. 


Alſo a Defendant in ſuch Information may Supra. 
e found guilty for a leſs Time, or De- Ch. 26. 
ree than is laid, unleſs the Offence con- 8. 52 


S. 9. 
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S. 10. 


S. 11. 


F. miles Coronator & attornat Dom Regis, &. 


præd interius ei impoſitis prout pred T. F. in. 


plain Evidence of Felonies, and other enor- 


as having been contrary to Evidence, «| 


Ok Gerdict. 
Gun, and thereby killed 7. S. without ex: 
preſly ſaying, that he diſcharged it againft 
him ; the Court cannot take it from the 
other Circumſtances that are found, that 
he diſcharged it againſt him. Bue where 
an Inditment is removed into the King! 
Bench, and the Defendant pleads Not 
guilty , & de hoc ponit ſe ſuper patriam & T. 


ſemiliter, and thereupon the Defendant i; 
found guilty of the Offence in indi ctamem 


rerius verſus eum queritur, the Verdict is good, 
for the Words prout pred” T. F. interius verſus 
eum queritur ſhall be rejected as ſurplus and 
void. | 3 
Sect. 7. It hath been adjudged, that if a 
Jury acquit a Priſoner of an Indictment of 
Felony againſt manifeſt Evidence, the 
Court may in Diſcretion, in an extra. 
ordinary Caſe, order them to go out and 
reconſider the Matter. Alſo there are In- 
ſtances where Defendants acquitted againſt 


mous Crimes, have been bound to their 
good Behaviour. However the Court can- i 
not ſer aſide a Verdict which acquits a De- 
fendant of a Proſecution properly criminal, 


they may for a Miſtrial. But they may ſet 


aſide a Verdict that convicts a Man, for ha 
ving been contrary to Evidence, Cc. : 


5 
Bus 
a 
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Ok Judgment. 


CHAP. XLVIIL 
Of Fudgment. 


Seck. _— the Courſe of the King's 47 f of 


Bench, every one convicted Fudg- 


there, whether by Verdict or Confeſſion, _— 


has four Days to move in Arreſt of Judg- 
ment, if there be ſo many remaining in 
the Term, and if not, then the longeſt 
Time that can bs had in the Term. 

Judgments are either by expreſs Sen- 
tence to the proper Puniſhmeat, or 
without any ſuch Sentence. 

Theſe of the firſt Sort are either fixed and 
ſtated, or diſcretionary and variable 
according to Circumſtances. _ 

Sect. 2. As to fixt and ſtated Judgments, 

the Law makes no Diſtinction between a 
Peer and a Commoner, nor between a 


common Caſe and an extraordinary One; 


and therefore it was adjudged in Felton's 
Caſe, who was convicted for the Murder 


of the Duke of Buckingham, that the Court 


could not order his Hand to be cut off, nor 
make it Part of the Sentence, that his Body 
ſhould be hanged in Chains, but that the 
Body after Execution being at the King's 
1 might be ordered as he ſhould 
think fit. 


Ff 3 Sed. 
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Treaſon. 
8. Zo 


S. 4, 3. 


Of Judgment. 


Seck. 3. The ſtated Judgment againſt a 


Man for High Treaſon nor relating to 
the Coin, ſeems to be, that he ſhall be car. 
ried back to the Place from whence he 
came, and from thence be drawn to the 
Place of Execution, and be there hanged 


by the Neck, and cut down alive, and that 


his Entrails be taken out and burnt before 
his Face, and his Head cut off, and his Body 
divided into four Quarters, and his Head 
and Quarters diſpoſed off at the King's 
Pleaſure. Ir has been always agreed, that 
the proper Judgment againſt a Man for 


High Treaſon at Common Law, in Coun- 
terfeiting the King's Coin or Seal, or for 


Petit Treaſon, is, that he ſhall be drawn to 
the Place of Execution, and there hanged 
by the Neck till he be Dead. Alſo it ſeems 
to be ſettled at this Day, that the like 


Judgment ſhall begiven for Offences againſt 


the Coin made Treaſon by Statute. The 


8. * 


8. 1. 


Judgment againſt a Woman, in all Caſes 
of Treaſon, whether High or Petit, is, that 
ſhe ſhall be drawn to the Place of Executi- 
on, and there Burnt. Di. 

Sect. 4. The Judgment againſt a Man or 
Woman for capital Felony, is, that he or ſhe 
be hanged by the Neck till Dead, which 
in the Roll is ſhortly entred thus, S. 


per coll. 


Sec. 5. On a Conviction of Homicide, ſe 
defendendo, or per infortunium, no Judgment 
at all is to be given, but the Party ſhall be 
ler to Mainprize in order to purchaſe his 


Pardon. 


SE. 
„ 
>, 

4; 2 

5 

N N 

8 
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For Judgment of pain fort & dure ſee Ch, S. 11, 12. 
30. S. 6. And for Judgment in Perjury, | 
B. 1. Ch. 69. S. 11, 12. for Judgment in 


3 


] Forgery, B. 1. Cb. 70. S. 5. for Judgment 
5 in Conſpiracy, B. 1. Cb. 72. S. 7. | 
| Sect. 6. Judgment in Premunire at the 8. 9. 
t Suit of the King, againſt a Defendant be. | 
e ing impriſoned, is, that he ſhall be out of. 
y the King's Protection, and that his Lands 
d and Tenements, Goods and Chattels, ſhall 
5 be forfeited to the King, and that his Body 
t ſhall remain in Priſon at the King's Plea- 
Ir ſure; and if he be condemned upon his 
bs Default in not appearing, whether at the 
Yr Suit of the King, or Party, the ſame Judg- 
to ment ſhall be given except as to the Clauſe 
ed of the Body to remain in Priſon, inſtead | | 
Ns whereof a Capiatur ſhall be awarded. | | 
ke _ $:8. 7. Judgment for Miſpriſion of High S. 16. 1 
iſt Treaſon is, that the Party be impriſoned 1 
he during Life, and forfeit all his Goods, 10 
ſes and the Profits of his Lands during Life. 6 
nat Sect. 8. The Entry of a Judgment for a S. 13. i 
iti. Defendant upon an Acquittal by Verdict 5 
is, ideo conſid eſt quod præd A. B. de præmiſſis 5 
or eat ſine die, or eat inde ſine die, omitting de | } 
ſhe præmiſſi, or de proditionibus præd eat inde | [4 
ich quietus, or quod fit inde quietus, &c. & quod . 4 
Suſ. WR 77/e eat inde fine die: And upon the Plea of a 
eleaſe to an Appeal, &c. it is ideo conſid* 1 
„ ſe , quod præd A. quoad ſectam pred. B. in præ- 3 
jentmiſſis eat inde fine die. | = 3 
übe BY Seck. 9. Judgments for other Crimes at Diſcretio- iN 
his Common Law ſeems generally variable ac- 229 8 
cording to the Circumſtances of the Caſe, 75 116 14 
and are in great Meaſure left to the Diſ- 5 14. a! 


Fo: Ff 4 |  ccetion 
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Ok Judgment. 
cretion of the Court, which in ordina 
Caſes ſeldom proceeds farther than Fine 
and Impriſonment, but if the Crime be of 
an infamous Nature, (as Petit Larceny, 
Perjury, Forgery, groſs Cheats. keeping 


2 Bawdy-Houſe, and ſuch like,) may in 


S. I5 
Supra. 
Ch. 33. 
S. 88, &c. 


Diſcretion add ſuch corporal Puniſhment, 
c. as ſhall ſeem moſt adequate to the 
Offence, from the Conſideration of the 
Baſeneſs, and Enormity, and dangerous 
Tendency of it, the Malice, Deliberation, 
and Wilfulneſs with which it was commit- 
ted, the Age, Quality, and Degree of the 
Offender, &c. | | 
Sect. 10. And at this Day by 5 Anne 6. 
and 4 Geo. 1. 11. and 6 Geo. 1. 23. the 
Judges upon a Conviction of Larceny, 
may in their Diſcretion ſend the Offender 


to the Houſe of Correction: Alſo inſtead 
of the uſual Puniſhment of Offenders with- 
In the Benefit of the Clergy, they may di- 


rect that they ſhall be tranſported. But 


they cannot be authorized without an AQ 


of Parliament, to order a Puniſhment un- 
known to our Laws, as Baniſhment, &c. | 

Sect. 11. The Court may aſſeſs a Fine, 
but cannot award a corporal Puniſhment, | 
unleſs the Defendant be actually preſent. 

Se#. 12. Several Defendants muſt be ſe- 
verally fined, for if a joint Fine ſhould be 


impoſed on all, one who might be ready 


to pay his Proportion might be continued 


in Priſon till all the others had alſo paid | 
theirs, unleſs he would pay it for them. 


_ 
2 Na 
W 
8 
9 
SLY 
£0008 
"I 

5 0 *A 
46 
* 


DPt Judgment, _ 
| Se. 13. It hath been adjudged, that S. 19. 
where a Man is to pay Fine and Ranſom, | 
the Ranſom muſt be treble : Yer it hath 


been ſtrongly argued, that Fine and Ran- 


ſom are the ſame Thing under ſeveral 
Names; called a Fine becauſe it makes an 
End of the Buſineſs, and Ranſom, becauſe 
it redeems from Impriſonment. 1 

S:#. 14. A Fine is under the Power of 8. 2. 
the Court, during the Term, &c. in which 5 
it is ſet, but afterwards admits of no Alte- 
ration. DI | 

Of Judgments without an expreſs Sen- 
tence to the proper Puniſhment there are 
two Kinds, viz. Outlawry and Abjuration. 

Sect. 15. Judgment of Outlawry is given S. 21. 


by the Coroner at the fifth County- Court Outlewry: 


upon the Party's not appearing to the Exi- 
gent, and is entered thus, Ideo per judicium 
coronator Dom Regis comitatus wad " utla- 

gat eſt. | . 

Sect. 16. When ſuch Judgment appears of S. 22. 
Record, either by the Sheriffs Return of 
the Exigent, or, as ſome ſay, by the Co- 
roners Return of a Certiorari, for ſuch Pur- 
poſe to them directed, the Party is as much 
attainted, ard ſhall forfeic as much as if 
Sentence had been given againit him on a 
Verdict, ec. | | | 

Sect. 17. If the Outlawry appear to be 
erroneous, Whereof any one, as amicus cu- 
riæ may inform the Court, the Party ſhall 
have Counſel afligned him to take Advan- 
tage of the Error: Buc if he neither bring 
a Writ of Error, nor plead in convenienc 
Time, and the Outlawry be voidable * 

| the 


8. 23. 


I 


Of Judgment ⸗ 
the proper Execution ſhall be awarded 


againſt him, but no Sentence pronounced, 


becauſe the Outlawry is a Judgment, and 
there ſhall not be two for the ſame Offence. 
S:#. 18. For Abjuration, (which is alſo 


an Attainder of itſelf) I ſhall refer to Ch. 9. 


Seck. 3. | N 
- Sed. 19. It ſeems to be generally agreed, 

That a Man can no other way be attainted 

of Treaſon, or Felony at this Day, but on- 


ly by Judgment by expreſs Sentence, or by 


Outlawry or. Abjuration: And therefore 
when an Appellee was ſlain on a Wager of 
Battle, it was uſual to give Judgment quod 
ſupendatur per collum, in order to intitle the 


Lord to his Eſcheat. But I find no other 
Caſe wherein it is clear, that a Man may 


be attainted after his Death, 


Of Fozkeſture of Lands, &: 44 


CHA ua 
Of Forfeiture of Lands and 


Goods, Loſs of Dower, and 
Corruption of Blood. 
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Sec. 1. D the Common Law all Lands 8. 1. 
of Inheritance whereof the Of. Forfeiture 
fender is ſeiſed in his own Right; and all F Lands 
Rights of Entry to Lands in the Hands of Cen- 
a Wrong-Doer, are forfeited to the King _ 
by an Attainder of High Treaſon, and to 
the Lord of whom they are holden, by an 
Attainder of Petit Treaſon or Felony : But 8. , | 
no Land was by any Attainder veſted in | ® 
the Poſſeſſion of the King, during the Life 1 
of the Offender, without Office before 2 
26 H. 8. Neither can the Lord enter by S. z. 
Virtue of an Eſcheat for Petit Treaſon or 
Felony, without a ſpecial Grant, till it ap- 
pear by due Proceſs, that the King hath 
had his Prerogative of the Year, Day, and 
Waſte. | 15 
Sect. 2. It is ſaid, that the Inheritance of 
Things not lying in Tenure, as of Rents- 
charge, Commons, &c. are forfeited to 
the King by an Attainder of High Treaſon, | 
and that the Profits of them are alſo for- — 
feited to him by an Attainder of Felony, 


ducing 
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Of Foꝛkeiture of Lands, &c. 
during the Life of the Offender, and that 
the Inheritance ſhall be extinguiſnhed by his 
Death, for ic cannot Eſcheat, becauſe it 
lies not in Tenure, neither can ic deſcend, 
| becauſe the Blood is corrupted. 


Se. 3. But no Right of Action to Lands 


of Inheritance, could ever be forfeited ; 
neither could a Right of Entry into Lands 
whereof there was a Tenant by Title, nor 
an Uſe, (excepr where Land had been 
fraudulently conveyed with an Intent to 
avoid a Forfeiture) nor a Condition be for- 
feited, before 33 Hen. 8. Neither could 
Land in Tail be forfeited after the makin 
of Weſtm. 2. any longer than for the Life o 
the Tenant in Tail till 26 H. 8. 

Sect. 4. The Profits of Lands whereof 
one attainted of Felony, is ſeiſed of an 


Eſtate of Inheritance in his Wife's Right, 


or of an Eſtate for Life only in his own 
Right, are forfeited to the King, and no- 
thing ſhall go the Lord. 

Sect. 5. By Force of a ſpecial Cuſtom, a 


Copyhold of Inheritance may be forfeited 


by an Attainder or Conviction of Treaſon 
or Felony: And as ſome ſay, it may be 
forfeited by Cuſtom for Treaſon or Felony 
without a Conviction : But ic ſeems that 
it ſhall not be forfeited of common Right 
without an Attainder. 185 

Sect. 6. Since the Statute of Prærogativa 


Regis, it ſeems to have been generally hold- 


en, that the King has a Right not only to 
waſte the Lands of Inheritance, which a 
Perſon attainted of Felony holds imme- 
diately of any other Lord, but alſo to — 
| then 


po a am ö cc. 
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Of Foꝛkeiture of Lands, 8c. 445 
them over for a Year and Day; and by 
ſome, he had always this Right: But ac- 
cording to others he had anciently a Right 
only to the Waſte, and the Year and Day 
was given him in lieu of it. | 
Seck. 7. All Things whatſoever, which S. 9, 18. 
come under the Notion of a perſonal E- 11, 12+ 
ſtate, and which a Man is inticled to in his 
own Right, whether they be in Action or 
Poſſeflion, and whether taken in his own 
Name, or in the Name of others in Truſt 
for him, are liable to be forfeited. But not 
the Truſt of a Term ſettled bona fide to the 
Uſe of a Man's Wife or Children. Nor a 
Power of Revocation depending on ſome- 
thing to be done perſonally by the Party 
himſelf as the Making a Deed under his 
own Hand and Seal. 
Sect. 8. A Man Forfeits all ſuch perſonal 
Eſtate in the following Inſtances. 
Sed, 9. 1//, Upon a Convidion of Trea- 8. 
ſon or Felony. - | 
dect. 10. 2dly, Upon a Coroner's Inqueſt 8. 
taken on View of a dead Body, and find- 
ing him guilty either as Principal, or as if 
| Acceſſory before the Fact, whereby he for- — 
feits his Goods abſolutely, and the Iſſues | | 


of his Lands till he be acquitted or par- N 
doned. ” | li 


a Sect. 11, 3dly, Upon a Jury's Finding that 8. 14. 

4 the Defendant fled, at the ſame Time that | 7 
d- they acquit him of an Indictment of capi- 
ge tal Felony, or, as ſome ſay of Larceny, be- | 11 
a fore Juſtices of Oyer, &c. but ſuch a Finding {1 
= cauſes no Forfeiture of the Iſſues of the % 


Land, becauſe by the Acquittal, the Land | 
is 4! 


L 4 
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is diſcharged. Neither will it have any 
Effect as to the Goods, if the Indictment 
were inſufficient; or if the Flight be diſpro- 


ved on a Traverſe, which as all agree may 


be taken to any ſuch Finding, except that 


S. 16. 


Waif. 
S. 17. 


Forfeiture 
by Sta- 
tute. 
8. 18. 


by a Coroner's Inqueſt, and as ſome ſay, 
even to that as well in reſpect of the Flight, 


as of the Particulars of the Goods. 

Sect. 12. qthly, Upon a Default till the 
Award of the Exigent on an Indictment or 
Appeal of capital Felony, or as ſome ſay 
of Petit Larceny, unleſs the Party were 


n before the Exigent was awarded. 


ut ſuch Forfeiture is ſalved by a Rever- 
ſal of the Award of the Exigent, but not 
by an Acquittal at the Trial. 

Sect. 13. 5thly, Upon a Preſentment by 
the Oaths of twelve Men, that a Perſon 
arreſted for Treaſon or Felony, fled from, 
or reſiſted thoſe who had him in Cuſtody, 
and was killed by them in the Purſuit or 
C 

Sect. 14. If a Felon waives, that is, leaves 
any Goods in his Flight from thoſe who ei- 
cher purſue him, or are apprehended by 
him fa to do, he forfeits them, whether 


they be his own Goods, or ſtollen, and if 


ſtollen, they ſhall not be reſtored to the 
rightful Owner without a proper Proſecu- 
tion, as hath been more fully ſhewn, Ch. 23 
S. 31. to 36. 

Sec. 15. By 26 H 8. 13. Every Offender lau- 
fully convicted of any High Treaſon by Preſent- 
ment, Confeſſion, Verdict, or Proceſs of Outlaw: 
ry, according to the due Courſe of the Common 
Laws of this Realm, ſhall forfeit to the King al 


ch 
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ſuch Hereditaments, which any ſuch Offender 
ſhall have of any Eſtate of Inheritance, in Uſe 
or Poſſeſſion, by any Right, Title, or Means in 
England, or elſewhere within any the King's 
'Dominions, at the Time of ſuch Treaſon, or af- 

ter, ſaving to all Perſons, other than the Offen- 
ders, their Heirs and Succeſſors, and thoſe that 
claim to their Uſes, all ſuch Rights, Titles, In- 
tereſts, Poſſeſſions, Leaſes, Rents, Offices, and 
other Profits, which they had at the Day of 
committing ſuch Treaſous, or before, in as ample | 
4 Manner as if this At bad not been made. | 

| Seck. 16. And by 33 H. 8. 20. If any Perſon 
| ſhall be attainted of High Treaſon by the Courſe of 8 
the Common Law, or Statutes of this Realm, e- 
very ſuch Attainder by the Common Law ſhall be 


19. 


5 of as good Strength, and Effect as if it bad been 
x done by Authority of Parliament: And the King 
ſhall have as much Benefit by ſuch Attainder, as 
7 well of Uſes, Rights, Entries, Conditions, as 


Poſſeſſions, Reverſions, Remainders, and all o- | x | 
ther Things, as if it had been done by Parlia- pl 
ment; and ſhall be deemed in actual Poſſeſſion of 


1. the Hereditaments, Uſes, Goods, Chattels, and 4 
y all other Things of the Offenders ſo attaimted, i 
er which his Highneſs ought lawfully to have, and '{ 


bib they ought, or might lawfully forfeit, if Lo 
= the Attainder had been by Parliament, without it 
= any Office to be found of the ſame : Saving to all 
Perſons, (other than ſuch which ſhall be attainted 
of High Treaſon, and their Heirs and Aſſigns, 
and all Perſons claiming by them, or to their 
Uſes after the ſaid Treaſon committed) all ſuch 
Right, Title, &c. which they might or ought to 
bave bad, if this A bad not been made. 


SeF. 
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S. 21: Seck. 17. Neither of theſe Statutes are re- D 
pealed by 1 Ms. Seſſ 1. Ch. 1. which enacts, ſo 

That no Pains of Death, Penalty, or Forfeiture ſe; 

ſhall enſue to any Offender, for the doing any Se 
Treaſon, Petit Treaſon, or Miſpriſion of Treaſon 

other than ſuch as be within the Statute of 25 of 

Ed. 3. ordained and provided; for the Words an 
other than ſuch, Cc. have been conſtrued Ri 

not to extend tothe Pains, &c. mentioned no 

in the Beginning of the Sentence, but to Cor 

the Offences mentioned in the End of it. it t 

8. 222 Set. 18. Eſtates in Tail are forfeiced by th 
Force of theſe Words in 26 H. 8. of any E- cla 

ftate of Inheritance, which muſt be void, if to: 


they do not include Eſtates in Tail. And Lon 
Lands given to a Man and his Wife, and Hei 
the Heirs of their two Bodies are as much ſhal 
forfeited by his Attainder, as Lands given 
to him and the Heirs of his Body. c S 
Seck. 19. Neither a Right to a Writ of on 


2 50 Error to reverſe an erroneous common hack 
Recovery, nor a mere Right of Action to way 
Lands in the Hands of a Stranger, as of a me 
Diſcontinuee, or of the Heir of a Diſ- H.8, 
ſeiſor, are forfeited by either of theſe Sta- Rigt 


tutes: But Rights of Entry are as much . 
forfeited as Lands in Poſſeſſion: Yet the . 
King ſhall not be adjudged in Poſſeflion by Nie 
Virtue of ſuch a Right, without an Office, 
and a Scire facias or Seiſure on ſuch Office: ö 
For the Words the King ſhall be deemed in — 
Poſſeſſion without Office, & c. ſhall have this h 
Conſtruction, that he hall be in Poſſeſſion s 
without Office in the ſame Manner as he 
ſhould have been on an Office found at 
Common Law: But at Common Law, if a 
| Diſſeiſee 


Of Foꝛteiture of Lands, &e. 
Diſſeiſee had been attainted of High Trea- 


ſon, the King ſhould not have been in Poſs 


ſeflion without Office, and a Scire facias or 
Seiſure thereon. - | | 

Seck. 20. If a Tenant in Tail of the Gift 
of the Crown makes a Feoffment in Fee, 
and then is attainted of High Treaſon, the 
Right of the Intail is forfeited, for it could 
not be diſcontinued, becauſe the Reverſion 
continued always in the Crown; and tho 
it be put in Abeyance by the Feoffment as 
to any Benefit which the Feoffor could have 
claimed from it, yer ſince it is not turned 
to a Right of Action, but would have ſtill 
continued in him for the Benefic of the 
Heir, if there had been no Attaindef, it 
ſhall likewiſe continue in him for the Bene- 
fit of the Crown. = 

Se&. 21. If one attainted of High Trea- 
ſon is ſeiſed of a defeaſible Eſtate-Tail, and 
hath alſo a Right to an ancient Intail 
which is diſcontinued, he forfeits both; for 
the firſt is within the expreſs Words of 26 


& 2.8. and the other within thoſe of 33. And 
ie doth not follow, that becauſe naked 
Nights to Lands in the Hands of a Diſcon- 


inuee, or of the Heir of a Diſſeiſor are 


Wnot within the Meaning of the Statute, 
Wherefore a Right in the Party himſelf is 


ot; for the Forfeiture of ſuch naked 


Nights might not only be of dangerous 


onſequence in unſetling Poſſeſſions, but 
ight alſo be prejudicial to Strangers, 
hom the Statute by an expreſs Saving 


Plainly intends to favour; but a Forfeiture 
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8. 24. 


8. 24s 


450 Oft Forfeiture of Lands, &. 
of the Offender's Right to his own Lands; 
can prejudice none but himſelf and his 

Heirs. : 1 

1 Sect. 22. A Power of Revoking the Uſes 
of a Settlement, may be forfeited by 33 H 
8. if it depend on nothing but what may be 
as well performed by a Stranger as by the 
Party himſelf, as the bare Tender of a 
Ring, Cc. Neither doth the Mention of 
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ſuch Conſiderations and Inducements for 

the reſerving ſuch a Power, in the Pream. 

ble of it, as are inſeparable from the Per. 

ſon, alter the Caſe, if nothing of this Kind 
be inſerted in the Proviſo itſelf, by which 1 
it is reſerved. But if ſuch Proviſo require t 
any Thing of this Kind, it prevents the t 
Forfeiture, as if it be worded thus; that if 1 
the Party ſhould be minded to alter and re- ] 
voke the Uſes, and ſignify his Mind in J 
*Latch Writing under his Hand and Seal; orifi I 
25, 26, only require that the Revocation be under C 
&c.70, his Hand and Seal without ſaying any it 
182 Thing about his changing his Mind; or, 2 tc 
8 ſome “ ſay, if it only require the Tende R 
149. of a Ring by the Party, ipſo adtunc dect n 

1 Mo. 40. rante his Intent, &c. ö 

& 27. Sect. J. Neither an Annuity granted Ml ol 
| conſilio impendendo, nor, as ſome ſay, a2 T 
Office granted for Life, and requiring Skill al 
and Confidence, is forfeitable by theſe du to 
tutes : But ſuch Office in Fee may be fol «i 
feited without the Aid of them, becauigh w 
the Grantor in giving an Eſtate deſcending w 
tu 


to all the Heirs of the Grantee, howen: | 
unqualified, appears not to have been ini 


4 


- 451 
55 ced to make his Grant from the Conſide- 
1s ration of the peculiar Merit of the Perſon? 
who are to execute the Office. + 
es Seck. 24. An Ad of Parliament, that cer- S- 28. 
H tain Perſons ſhall forfeit all their Lands, 
be Poſſeſſions, Rights, Intereſts and Heredi- 
he taments, or other Things of what Nature 
2 ſoever, extends to Eſtates in Tail, by Force 
of of the Words all Intereſts of what Nature ſo- 
for ever. Yet the Statutes of Premunire, which 
m- give a general Forfeiture of all Lands and 
er. Tenements extend not to Land in Tail. 
ind Sed. 25. A Saving againſt Corruption of 8. 29. 
wich Blood in a Statute concerning Felony, ſaves 


Of Forfeiture of Lands, &e. 


the Land to the Heir, becauſe the Eſcheat 
to the Lord for Felony is only pro defe&u te- 


it il nentis, occaſioned by the Corruption of 
] re- Blood. And the Saving the Land to the 
d in Heir, ſaves the Corruption of Blood and 
ik k Loſs of Dower. But a Saving againſt the 


Corruption of Blood in a Statute concern- 


am ing High Treaſon does not ſave the Land 
or, % to the Heir, becauſe the Land goes to the 
endet King by way of immediate Forfeiture, and 
decir not by way of Eſcheat. 


Sect. 26. The Forfeiture on an Attainder Relation Fl 
of Treaſon or Felony ſhall relate to the Hl « Ne-- + 
Time of the Offence, for the avoiding of etre. 1 
all ſubſequent Alienations of the Lands, but Be = 10 
to the Time of the Conviction, or fugam fe- Cha 7 > 
cit found, as to Chattels: Unleſs the Party S. 26. 5 
were killed in flying from, or reſiſting thoſe = 
who arreſted him, in which Caſe the Forſei- 3 
ture ſhall relate to the Time of the Offence. s, 31, 32. 1 

SeF. 27. It is not clear, that in Premunire, 
the Forfeiture of the Lands ſhall relate to 
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Of Foꝛkeiture of Lands, &c: 
any Time before the Judgment. And it 


ſeems, that no Forfeiture ſhall have any 


Relation as to the meſne Profics of Lands 


before the Attainder. 


Sec. 28. A Man indicted or appealed of 
Treaſon or Felony may bona fide ſell any of 
his Chattels, for the Suſtenance of himſelf 
and Family, until they be forfeited. Nei- 


ther ſhall any of his Goods be removed out 


of his Houle till then. Yet it is ſaid that 
they ſhall be inventoried and appraiſed 
upon the Arreſt, and that they ſhall be 
kept by the Bailiffs of the Party, if Surety 


be found that they ſhall be forch-coming, 


and for want of fuch Surety, by his Neigh- 
bours, till he be convicted, &c. or cleared. 


And it hath been holden, that this is ſtil} 
in Force in Felony, as well 'as Treaſon 


notwithſtanding, 1 R. 3. ſet forth more at 


large, S. 30. | | 
Sect. 29. By the Statute de officio coronatoris, 


where one is found guilty of Murder on the 


Coroner's Inqueſt on View of the dead Bo- 
dy, the Coroner ſhall inquire what Goods 
he hath, and cauſe them to be valued, and 
delivered to the Townſhip, &c. But ſo 
much of this Statute as enables the Coroner 
to ſeize the Goods any farther than he 
could by Common Law, is repealed by 1R, 
3- unleſs the Party be found to have fled. 
Sect. 30. By 25 Ed. 3. 14. ſet forth more 
at large Ch. 27. S. 58. in the ſecond Capias 
given by that Statute on the Return of 2 
Non inventus, it ſhall be compriſed, that the 


Sheriff ſhall cauſe the Party's Chattels to be 


ſeized 


Of fozfeifure of Lands, &c. 
ſeized, and ſafely kept till the Day ofthe Writ 
&e. returned and this ſtill remains in Force, 
for 1 R. 3. 3. prohibits only the Seiſing of 
the Goods of Perſons arreſted, and ſo far 
as it relates to this Purpoſe, is enacted as 

follows, No Sheriff, &c. (ball take or ſeize the 

Goods of any Perſon arreſted or impriſened for Suſ- 

picion of Felony, before that ſuch Perſon be con- 

victed or attainted according to Law, or elſe che 
| ſame Goods otherwiſe lawfu'ly forfeited, on pain 
to forfeit the double Value of the Goods ſo taken 
to bim, that is ſo burt, by Action of Debt, &c. 


firmance of the. Common Law, and to ex- 
cend to Money, as well as to any other 
Chattel. And ſeems plainly to imply, that 
Il the Goods may be ſeized as ſoon as they 
n are forfeited. And it is ſaid, that the whole 
Townſhip is anſwerable for them, and may 


» hes Sg” CD hw Fe OS 0 EN TMR CUT 


Neither was it at Law any Plea for ſuch 


ne WE Townſhip, that the Goods were delivered 
0- to the Cuſtody of F. S. who imbezilled 
ds them, Cc. but by 31 Ed. 3. 3. If any Man 
nd or Town be charged in the Exchequer by Eftreats 
ſo of the Fuſtices of the Chattels of Fugitives and 
er Felons, and will alledge in Diſcharge bim an- 
he other which is chargeable, be ſhall be heard, and 
R Right done to the other. 


Sect. 31. This Statute is ſaid to be in Af- 
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9, 38. 


S. 39. 


8. 40. 


S. 41. 


ſeize them wherever they can be found. 


Se&. 32. Before the Searmte of x Ed. 6. 12. Lofs ef 


__ the Wife not only loſt her Dower at Com- Power: 
ias BY mon Law, but alſo her Dower M oftium Ec 42. 
f 2 cleſiæ or ex aſſenſu patris, or by ſpecial Cu- 


ſtom, (except that of Gavelkind) by the 
Huzband's Attainder of Treaſon, or capital 
Gg3 | Felony, 
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8. 43. 


8. 45, 46. 


S. 44. 


Of Foꝛkeiture of Lands, 8&o. 
Felony, whether committed before or after 
the Marriage. But ſhe never forfeited 
Lands given jointly to her, and her Huſ- 
band, except only for the Year, Day, and 
Waſte. - 5 e 

Sect. 33. By 1 Ed 6. 12. S. 17. The Wife 


of any Perſon attainted of Treaſon or Felony ſhall 


be endowable in like manner as if the Husband 
had not been attainted, but by 5 & 6 Ed. 6. 
11. S. 9. the Wife whoſe Husband ſhall be at- 
tainted of any Treaſon whatſoever, ſhall nt 
have Dowry of any Hereditaments of the Perſon 


ſo attainted, while the Attainder ffands in 


Force. 


Fine with Proclamations, is erroneouſly at- 


tainted of Treaſon, and the five\Years paſs 
after his Death, and then the Outlawry is 
reverſed, the Fine and Non-claim are no 
bar till five Years are paſſed after the Rever- 
ſal, becauſe the Wife could not ſue for her 


Dower while the Attainder ſtood in Force, 


8. 47, 48, 
Corruption 


of Blood. | 


S. 49- 


neither could ſhe any way reverſe it. 
Sec. 35. Every Attainder of Treaſon 
or Felony ſo far corrupts the Blood, that 
the Party loſes all his Nobilicy and Genti- 
lity : Neither can he be Heir to any one, 
neither can any one be Heir to him. Nei- 
ther can any one derive a Deſcent through 


him, and therefore his Attainder is a Bar to 


every Perſon's Claim as Heir to another, 
which cannot be made out without deri- 
ving it through him, unleſs the Land were 


intailed. As if there be Grandfather, Fa- 


ther, and Son, and the Father be 3 
3 | | | 7 E J 


Seck. 34. If a Husband having levied 2 
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Of Fozfeiture of Lands, &c. 
ed, the Son cannot claim as Heir to the 
Grandfather, becauſe he has no way to de- 
rive the Deſcent but thro' the Father. Or 
| if there be two Brothers, and one of them 
having a Son be attainted, and either the 
Son or Uncle purchaſe Lands,*and die 


to the other, becauſe the Blood of the Fa- 
veyed is corrupted. But the Attainder of 


one who needs not be mentioned in the 
Conveyance of the Deſcent does no Hurt ; 


* from whence it follows, that where one 
8 may claim as immediate Heir to another, 
© without deriving the Deſcent through any 


other, the Attainder of any other cannot 


0 hurt him. And therefore it ſeems to be 
T the general Opinion, that if a Perſon at- 


tainted have rwo Sons, and one of them 
purchaſe Land, and dye without Iſſue, the 


were born before or after the Attainder, for 


without mentioning the Father. It is ſaid 
indeed by Sir Edward Coke, that the Sons 
of a Perſon attainted born after the Attain- 


they never had any inheritable Blood in 
them: But if this were a good Objection, 
it ſeems that it would hold as ſtrongly a- 
gainſt their Sons, as againſt their Brothers 
inheriting them, and yet it ſeems agreed, 
that their Sons may inherit them. Allo it 
ſeems the general Opinion, that the Iſſue 
of a Perſon attainted by an Inheritrix 


Gg 4 may 


7 WW without Iſſue, neither of them can be Heir 
l 


ther thro! whom the Deſcent muſt be con 


other may inherit him, whether ſuch Sons 


in either Caſe the Deſcent may be derived 


der, cannot inherit one another, becauſe. 


1 
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$. 50. 


$. 51. 
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- Of Foꝛkeiture of Lands, Ne. 


may inherit the Mother tho' he never had 


any inheritable Blood from the Father. 


 Se&. 36. Notwithſtanding a Perſon at- 
tainted be to many Purpoſes looked upon 
as dead in Law, yet he may purchaſe 
Land, which the King ſhall have on Office 
found. And if the Father of ſuch Perſon 


die ſeiſed of an Eſtate of Inheritance, during 


his Life, no younger Brother can be Heir, 
but the Land ſhall rather Eſcheat, for the 
elder Brother, tho attainted, is ſtill a Bro- 
ther, and no other can be Heir to the Fa. 
ther, while he is alive: But if he die befoce 
- Father, the younger Brother ſhall be 

eir. | 

Se&. 37: The Corruption of Blood from 
an Attainder cannot be abſolutely ſalved 
but by Parliament ; for the King's Pardon 
can neither make the Party capable of inhe - 
riting others, or of being inherited himſelf, 
except only by Iſſue born after the Pardon, 
having no elder Brother alive born before, 
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CHAP. L 


Of awoiding Judgments in cri. 


mal Caſes. 


Ocwithſtanding it be the un. Ju 
doubred Practice of the Com- ore 
mon Pleas, to ſuffer a Defendant coming in ,,.; 


Sect. 1. 


by Capias Utlagatum the ſame Term in which Pla. 
an Exigent is returnable, to avoid the Out- 
lawry without Writ of Error, by ſhewing 
that he purchaſed a Superſedeas out of the 
ſame Court, and delivered it to the Sheriff 
before the . exa dus, &c. or by ſhew- 
ing other ſuch like Matter apparent of 
Record, which makes the Outlawry erro- 
neous; as the Want of an Original, or the 
Omiflion of Proceſs, or Want of Form in a 
Writ of Proclamation, @c. or a Return by 
a Perſon appearing not to be Sheriff, or a 
Variance between the Original and Exi- 
gent, on other Proceſs, or Wanc of a 
proper Addition, &c. yet it ſeems not 
clear, that an Outlawry in the King's 
Bench, on the Crown-ſide can be reverſed 
for Errors of this Kind, without Writ of 


2 by 


Error. But it ſeems agreed, that a Con- S. 2. 


viction of Felony, whereon the Party hath 
had his Clergy, may be — 
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by an Exception to the Indictment, becauſe 


no Wric of Error lies on ſuch Conviction 


not being a Judgment. Alſo it is holden, 
that he who purchaſes Land of a Perſon 
who afterwards is outlawed of Felony, or 


condemned upon bis own Confeflion, may 


falſify the Record, not only as to the Time 
wherein the Felony is ſuppoſed to have 


been committed, but alſo as the Point of 


the Offence. But where a Man is found 


guilty by Verdict, a Purchaſer cannot fal- 
ſify any more than the Party as to the 
Point of the Offence, but only as to the 
Time. | | 


Seck. 2. A Judgment given by Perſons 
who have no good Commiſſion to proceed 
againſt a Party condemned may be falſified 
by ſhewing the ſpecial Matter without 
Writs of Error, becauſe it is void; as where 
a Commiſſion authorizes to proceed on an 


Indictment taken before A. B. C. and twelve 


others, and by Colour thereof the Com- 
miſſioners proceed on an Indictment taken 


3 before eight Perſons only. 
wt - 
Which a Man is attainted, be afterwards 


Sect. 3. If the Treaſon or Felony on 


pardoned by Parliament, the Attainder may 


be falſified by himſelf, or his Heir, without 


Plea. But the King's Letters Patent rever- 
ſing an Attainder are void, unleſs they be 
afterwards made good by Act of Parlia- 
ment. FD | 
Sect. 4. By the Common Law in favorem 
Vitæ, an Outlawry of Treaſon or Felony 
might be avoided by Plea, thar the _ 
REA — ant 


in criminal Caſes, 
dant was in Priſon, or in the King's Service 
beyond the Sea, &c. at the Time of the 

Outlawry pronounced againſt him. Bur ic 
ſeems, that no Outlawry for any other 


can be avoided by the Plea of any Matter 
of Fact whatſoever. | 


Crime againit a Party rightly deſcribed, 
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S. 6. 


8. 7. 


S. 8. 


f Sect. 5. And by 26 H. 8. 13. and 5 & 6 
f Ed. 6. 11. All Proceſs of Outlawry to be had 
| within the Realm againſt any Offenders in Trea- 
$ ſon, being reſiant out of the Realm, or in Parts 
- beyond the Seas at the Time of the Outlawry 
* pronounced, ſhall be as effectual as if ſuch Offen- 
ders had been reſident within the Realm at the 
» Time of ſuch Proceſs awarded, and Outlawry 
d pronounced. Provided that if the Party outlawed 
d ſhall, within one Tear after theOutlawry pronounced, 
I yield himſelf to the Chief Fuſtice of England, 
1 and offer to traverſe the Indictment or Appeal 
a whereon the Outlawry ſhall be pronounced, he 
* ſhall be received to the ſame Traverſe, and bein 
* thereon found Not guilty, be ſhall be clearly ac- 
w quitted and diſcharged of the ſaid Outlawry, &c. 
 Se#.6, Theſe Statutes extend as well to 
Treaſons by ſubſequent Statutes as to thoſe 
we within 25 Ed. 3. 
7 Sect. 7. It ſeems, that any Outlawry may 
* be avoided by a Defendant's Coming in on 
. the Cafias Utlagatum, and Pleading a Miſ- 
- noſmer either of the Name or Addition in 


the Writ, Cc. as by ſhewing, that whereas 
he is called by ſuch a Name or Surname, 
he hath been always known by a differenc 
One, and nor by that in the Writ, &c. Or 
whereas he is named of ſuch Eſtace, Degree 
3 or 
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Mbereb 
Writ wi 
Error. 


S. 10. 


8. Il 


| $. 12. 


that there is no ſuch Town as that whereof 


are mentioned in a Record of Outlawry, 


Of avoiding Judgments _ 
or Myſtery, that he hath ſome other Addi- 
tion, and not that in the Writ, Cc. or by 
pleading, that at the Time of the Writ 
purchaſed, and ever fince he hath made his 
Abode at ſome other Town, and not at that 
in the Writ; or, as ſome ſay, by pleading 


— 2 "oY 


he is named. And it is ſaid, that by ſuch 
Plea the Outlawry fhall only be avoided as 
to him that pleads it, and ſhall ſtand in 
Force againſt the Perſon of the Name 
and Addiction in the Record, if there be 
any ſuch Perſon. Bur it is ſaid, that a 
Perſon of the ſame Name and Addition that 


my am oo „% = 


cannot avoid it by averring, that there are 
two Perſons of ſuch Name and. Addition, 
and that the Perſon intended is the Elder, 
and he himfelf the Younger, but ſhall be 
put to his Writ of idempnitate neminis. | 
Sect. 8. Having ſhewn already Ch. 29. 8. Re 
22, that the Reverſal of the Attainder of ſon 
the Principal 15 facto reverſes that of the be 
Acceſſory, I ſhall in this Place obſerve 


O <> DDS =o 


only the following Parciculars. c 
Seck. 9. 1f, That a Writ of Error on an 8 
Attainder of Treaſon, or Felony, can be s 
brought only by the Executor or Heir. 0 

Seck. 10. 2dly, That a Perſon attainted of or 
Treaſon or Felony, muſt aſſign his Errors, Will *** 

and have Leave from the Court, before he 
can have a Writ of Error. | 8 
Sect. 11, 34y, That no Writ of Error on dot 
an Attainder of Treaſon or Felony fhall be hal 
allowed, without a Warrant from the = 


1 5 
* 
5 


in triminal Caſes. 461 


? King, or the Conſent of the Attorney 
0 General. | e Al 
4 Set. 12. 4thly, That an Attainder of Fe- 8. 13. i} 
4 lony ſhall not be reverſed by Writ of Error, if 
a without a Scire facias againſt all the Ter- 
” tenants, and Lords mediate or immediate, | 
5 unleſs it be ſuggeſted on the Roll, that the #1 
h Party had no Lands, and the Attorney | f 
; General confeſs it. But ſuch Scire facias is 

- not neceſſary in High Treaſon. OO bl 
an Soest. 13. Ftb'y, That 33 H. 8. 20. which 4 16 Þ 


ne k | | 
enacts, That if any Perſon ſhall be attainted of | 
- High Treaſon by the Courſe of the Common Laws {| 


or Statutes of this Realm, every ſuch Attainder 1 
ſhall be of as good Strength as if it bad been done A 
by Parliament, is to be intended of lawful = 
Attainders only, and: not of erroneous or 
void Ones, which therefore may be avoid- 
ed as before. | 

Sect. 14. 6thly, That by 28 Eliz 2. No & 15. 
Record of Attainder that then was of High Trea- 
ſon, whereon the Party had been executed, ſhall | 
be avoided by Plea or Writ of Error. i 

Sect. 15. 7thly, That it hath been hold- S. 16. | 
en, that Error lies in the King's Bench 
of an Attainder before the Lord High 
Steward. 5 | 

Sect. 16. After an Outlawry of Treaſon S. 13. 
or Felony is reverſed, the Party ſhall be De Effect 
put to plead to the Inditment. of the 4- 


voidance of 


5 = 
Sect. 17. If the Judgment be erroneous, * 


both that and the Award of Execution, &c. " 
ſhall be reverſed by Writ of Error, but if 1 
che Award of Execution only be erroneous, " 
chat only ſhall be reverſed. i 

: See. 
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462 _ Df avoiding Judgments, 8c. 
8. 19 Sec, 18. If the King grant over the 


Lands of a Perſon outlawed for Treaſon or 
Felony, and then the Outlawry be rever- 
| ſed, the Party may enter on the Patentee, 

wuoithout either ſuing a Scire facias againſt 
him, or a Petition to the King. 


1 


AP. 


the Judgment may be executed by behead- 


Of Execution and Repꝛiebe. 
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Of Execution and Reprieve. 


Seck. 1. HE King's Bench hath not on- 
ly Power to award Execution 


againſt Perſons attainted there, but alſo 


againſt Perſons attainted in any other Court, 
the Record or aTranſcript thereof being firſt 
removed, and the Parties brought thither 
by Habeas Corpus. Alſo the ſaid Court may 
order the Execution to be in ſuch County, 
and at ſuch Time as ſhall ſeem to be moſt 
proper: But it is ſaid, that other Courts 
are confined to the County wherein the 
Party was tried and convicted. 

Sect. 2. Where a Perſon attainted hath 
been at large after his Attainder, and is af- 
terwards brought into Court, and demand- 
ed why Execution ſhould not go againſt 


him, if he deny that he is the ſame Perſon, 
it ſhall be tried by a Jury immediately re- 


turned for that Purpole. 
Sect. 3. The Court may order Execution 


to be done without any Writ. 


Set. 4. There are ſtrong Authorities, that 


no Execution can be warranted unleſs it 


purſue the judgment, and therefore thatitcan- 


not be altered by the King, as from Hanging 


to Beheading. Yet there is a great Number 
of Precedents for the contrary Practice, and 
it is agreed, that where Beheading is Part of 


the Judgment, as in High Treaſon, the King 


may pardon all the reſt, and conſequently 


ing only. Sef. 


S. 1. 


8 


8. 4 


S. 5. 


+ 


Kit. g. There can be no 2e Execu- 
LE. ; & tion but by the proper Officer, 
If . Se#. 6. It one condemned to be hanged 
1 come to Life after he is hanged, he ſhall | 
de. hanged again, for. the Judgment. was 
not executed till he was dead. 
1 S Sec. 7. Every Court which has Power to 
2 1 te an Execution, has of common Right 
a diſeretionary Power of granting a Re- 
prieve: As where a Perſon pleads a Pardon 
deſective only in Point of Form; or where 
it is doubtful whether the Offence be not 
included. in a general Pardon; or wiether 
as it is laid, it amount to ſo high a Crime 
as that with which the Priſoner is charged. 
And the Judges continue to have this Power 
gatter their Commiſſion is determined. 
8. ½ Se#. 8. If a Woman be condemned for 
Treaſon or . ſhe may fur onde, but 
not oftner, alledge that ſhe is with Child, 
in order to have her Execution reſpited: I 
and thereupon the Sheriff. or Marſhal ſhall 3 
be commanded to take her into a private 
Room, and to impanel a Jury of Matrons 
to inquire whether ſhe be with Child or 
not, and if they find her quick with Child, i 
the Execution ſhatl be reſpited till her Deli- - 
very. But a Woman can neither ſave her 
ſelf by this Means: from pleading upon her 
- Arraignment; nor from having judgment 
n e n her on her W 7 
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